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CHAPTER 1. 


DEFINITION, CLASSIFICATION, AND 
ELEMENTS. 


1. Agency Defined. 

2. Agency is Contract Relation. 

3. Maxims of the Law of Agency. 

4. Test to Determine Existence of Relation. 

5. Distinction between Agent and Servant. 

6. Distinction between Agent and Independent 
Contractor. 

Classes of Agents. 

8. Delegation of Authority. 

9. Sub-agents. 


AGENCY DEFINED: 


1. Agency is a contractual relation existing between two 
parties, in which one of them, known as the Agent, 
has authority to act on behalf of the other, known as 
the Principal, in business transactions with third 
persons. 


When a person expressly or impliedly authorizes an- 
other to act in his behalf in business transactions, the acts 
of the person so authorized are considered by the law as 
the acts of the person giving the authority. The person au- 
thorizing is the principal, the person authorized is the agent, 
and the relationship existing between them is called agency. 

In modern times, of necessity, a large volume of all busi- 
ness is transacted either wholly or in part through the me- 
dium of agents. Business organizations of today, whether 
incorporated or whether the proprietors are partners or in- 
dividuals, transact so vast a volume of business, over such a 
wide territory and through so many channels, that numerous 
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instrumentalities, or agencies, are frequently required to 
complete the transactions. A railroad corporation, for ex- 
ample, aside from its army of servants, must have its direct- 
ing officers, its managers and division superintendents, its 
fiscal, purchasing, freight, passenger and station agents who 
assist in the conduct of its business and bind it by their acts 
done in its behalf. Banks must have officials to act as the 
bank’s agents in making its loans and investments as well as 
agents in other cities to collect. Every business of any con- 
siderable size must have its sales agents, just as the smail 
storekeeper, on a lesser scale, has his agents to sell his mer- 
chandise. A farmer sends his produce to a commission mer- 
chant, a factor, who acts as his selling agent. The owner of 
a building employs a real estate agent to manage it for him, 
to make leases and to collect rents. One who is a party to a 
law suit retains an attorney to represent him in the litigation. 
These are but a few of the countless examples of agencies. 

Thus it will be seen that the question as to whether the 
relation of principal and agent exists is one of the ordinary 
and frequent questions arising in the business world and 2 
is therefore important that one be able to determine when 
and how the relation is created and what are the con- 
sequences of its creation. 


AGENCY IS CONTRACT RELATION. 


2, Agency is normally a contract relation and is governed 
by the general principles of contract law. 


Agency being a contract relation the parties to the con- 
tract of agency must be legally competent parties. If in- 
competent parties enter into an agreement to create an 
agency it will be either void or voidable. A principal must 
always be legally competent, but a third person may be 
bound by contract created by a legally incompetent agent, for 
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the reason that the other party to the contract, the principal, 
is a competent party. This phase of the subject is discussed 
in the next chapter. 


There must be an agreement between the principal and 
the agent to validate the contract. This agreement may be 
express or it may be implied from the relations of the 
parties, or from their conduct. This question is treated in 
the subsequent chapters. 

There must be a consideration to support this contract as 
in the case of any binding contract. This consideration may 
be an agreed sum, it may be a stipulated percentage or com- 
mission, it may be an exchange of services, or it may be a 
sum governed by the usage of a particular line of business, 
but in every case it must be something of value. It may 
even be contingent but must ultimately mean something of 
value which would be sufficient to support a legally binding 
contract. Where the consideration is a contingent fee either 
party may fail to perform without incurring liability; but if 
there is performance, the contingent fee to be paid is a valid 
consideration and would fix the measure of damages if the 
principal refused to pay. The consideration may be implied; 
as where one person permits an agent to act in his behalf 
under such circumstances that any reasonable person would 
be presumed to know that such agent expected remuneration 
for his services. In such case the agent would be entitled to 
reasonable compensation based on the value of his services. 

The agency must not be created to further any illegal ob- 
ject or it will lack an element essential to its validity. The 
performance of an act which a person cannot legally per- 
form cannot be delegated to another; hence an agent cannot 
be appointed to do illegal, immoral or criminal acts. 


Thus, in a state where the sale of liquor is prohibited by 
law one cannot appoint an agent to sell liquor for him in that 
state. An appointment of an agent as a lobbyist to secure the 
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passage of a bill pending before a legislative body is contrary 
to public policy, as is also the appointment of an agent to act 
as a marriage-broker or to sell lottery-tickets. 

It is the practice of the courts to leave parties to illegal 
agreements where it finds them; therefore where the object 
of an agency is illegal the agent cannot be held liable by his 
principal for a breach of contract, nor can the agent recover 
from his principal for services which the agent has rendered 
under the agreement. 


MAXIMS OF THE LAW OF AGENCY. 


3. The act of an agent in behalf of his principal is, in law, 
the act of the principal himself, the rights and liabili- 
ties of the principal being the same as if he were per- 
sonally present and performed the act. 


Two old maxims of the law—‘Qui facit per alium facit 
per se’—Latin—He who does a thing through another does 
it himselfi—and—“Respondeat superior’——Latin—Let the 
superior, or principal, answer—are governing and funda- 
mental principles of the law of agency. The first of these 
maxims means that when a person’s duly authorized agent 
acts in his behalf, the act of the agent is, in law, the act of 
the principal. In other words, it is considered the act of the 
principal, so far as his legal obligation is concerned, just as 
if he had been personally present and had performed the act 
himself. The latter maxim expresses the consequences of 
the former and means that in law the principal is held to 
answer for the acts of his agent performed while such agent 
was acting within the scope of his authority. 


TEST TO DETERMINE EXISTENCE OF 
RELATION. 


4. When one person acts in another’s behalf and creates a 
contractual relationship between his superior and a 
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third person, the relation of principal and agent is 
established. The fact of the creation of a contractual 
relationship is the dependable test. 


Disputes have frequently arisen in numerous situations 
as to whether a person is an agent or whether he acts in some 
other capacity and it is therefore highly essential that there 
be some dependable test to determine when an agency exists. 

Unless the person assuming to act as agent creates a con- 
tractual relationship on behalf of his superior no agency 
exists. For example, a storekeeper hires a clerk to sell goods 
in his store. When the clerk makes a sale he creates the con- 
tractual relationship of seller and buyer between his em- 
ployer and the purchaser. Hence the clerk is an agent. Or 
if an insurance solicitor secures an application for insurance 
and later a policy is written by the solicitor’s company on the 
life of the applicant, the solicitor is an agent because he 
created the contractual relationship of insurer and insured 
between his company and the applicant. 


Thus, where a farmer gives his adult son the use of certain 
land, the son to return a certain share of the crops to the 
father, the relationship existing between them is that of land- 
lord and tenant, as a lease is here entered into, the share of 
crops being the rental paid for the use of the land. The son 
is not the father’s agent, as he has no authority to pledge the 
father’s credit for supplies or otherwise to contract in his name. 

Frequently a question arises as to whether a trustee is the 
agent of his beneficiary. There are several distinctions to be 
noted in the two relations. In an agency the principal has the 
title to the property involved and the agent acts in the prin- 
cipal’s name; in a trust the trustee is vested with the legal title 
and acts in his own name. An agency may generally be revoked 
at any time; while a trust is ended only by carrying out the 
terms of the trust. And, to apply the governing test, an agent 
is empowered to bind his principal contractually with third 
persons; while a trustee cannot make either the beneficiary or 
the creator of the trust liable to third persons. 
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Where a person acts in another’s presence and in obedience 
to his orders, the act done is the act of the person in control 
and there is no delegation of authority; as where an invalid 
directs a person to sign a document for him in his presence and 
in the manner directed. The person so signing the other’s name 
is not his agent but is the mere mechanical instrument of the 
person giving the order. 


A pertinent question to be asked in all questions of dis- 
pute as to whether an agency exists is, “Who receives the 
benefit of the transaction?’ Manifestly when an agent 
creates a contract on behalf of his principal the principal is 
to receive the benefit. If the contract created does not pur- 
port to enure to the benefit of the creator’s superior, the 
creator is not an agent. If one employs workmen or re- 
ceives goods for his own benefit he is a principal; if he em- 
ploys workmen or receives goods for the advantage of an- | 
other he is an agent. In deciding questions of this character 
the courts will give effect to the intention of the parties re- 
gardless of what they call themselves. Their intention may 
be inferred from their agreements or from their acts. 


DISTINCTION BETWEEN AGENT AND SERVANT. 


5. A servant is one who acts for another, called the master, 
in the manner ordered by the master and under the 
master’s direction and control. 


A servant does not create contractual relationships in his 
master’s behalf and this distinction takes him out of the class 
of agents. He merely carries out his master’s orders in the 
manner in which the master directs; as where a storekeeper 
employs a driver to deliver goods which have been sold. If 
such delivery is the driver’s sole duty he is a servant. An 
employee may possess a high degree of personal skill and 
receive a large compensation for his services and yet be a 


§5 DISTINCTION—AGENT AND SERVANT. 17 


servant, as, for example, hospital physicians, engineers and 
horse trainers. These servants, as will be seen, may render 
their masters liable for any acts of negligence on their part 
but they are servants nevertheless for they do not bind their 
superiors contractually. 


The element of discretion sometimes enters to aid in de- 
termining whether one is an agent or a servant; for a serv- 
ant possesses little or no discretionary power, while the agent 
may possess much. Discretion here is used in the sense of 
acting on one’s judgment in dealing contractually with third 
persons in the principal’s behalf. The hospital physician, the 
engineer and the horse trainer may exercise a high degree of 
skill and discretion in discharging their duties but still it 
would be merely personal discretion in the manner of com- 
pleting their tasks. They are, as other servants are, merely 
extra pairs of hands for their masters, so to speak. 


Much confusion has arisen in the law because of the in- 
terchangeable use of the words “agent’’ and “servant.”” The 
words are often used erroneously, in a legal sense, in 
statutes and in contracts. Asa matter of fact the distinction 
frequently turns on the question of evidence. Generally the 
servant deals with things or with persons in a non-contract 
capacity, while the agent deals with persons and creates con- 
tracts. Ifa master authorizes his servant to step aside from 
his tasks and act for him in a certain transaction as his 
agent, the servant is an agent to the extent that he acts as 
one. 


Thus, a farmer orders a farm hand to leave the field where 
he is working and sends him to a nearby town to purchase 
supplies. When the farm hand makes the purchase he is an 
agent so far as that act is concerned. 

Where an employee is sent by his employer to buy goods of 
which the employer is in need, the employee to use his judg- 
ment and discretion as to the quantity, quality and price of the 
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goods, the employee is an agent—an agent to purchase. ii 
an employee is sent by his employer to bring an article which 
has been purchased, the employee is a servant—merely a mes- 
senger. If the same person should perform both of these acts 
on the same trip he would be an agent when he performed the 
first and a servant when he performed the second. 


So far as liability for negligent acts is concerned the re- 
lation of principal and agent and that of master and servant 
are practically the same inasmuch as the principal is liable 
for the torts of his agent and the master is responsible for 
the torts of his servant. The principle embodied in the 
maxim “‘Respondeat superior’—Latin—Let the principal or 
master answer—is applicable in both cases. 


Thus, a motorman on a street car is a servant. If he 
injures a person by reason of his negligent operation of the 
car he is operating, the company is liable in damages. 

Thus, the conductor on a street car is an agent of the rail- 
way company. If he should wrongfully demand and collect an 
excessive fare, the company would be liable in damages. 


DISTINCTION BETWEEN AGENT AND 
INDEPENDENT CONTRACTOR. 


6. An independent contractor is one who agrees with an- 
other to accomplish a certain result for a stipulated 


consideration, the independent contractor to use his 


own means and methods in accomplishing the result. 


The independent contractor, acting in an independent 
capacity, contracts to do certain work, using his own 
methods, and free from the control of the person employing 
him except as to the result of his work. The independent 
contractor differs from the agent in that he is not, like the 
agent, subject to the control of the person for whom he is 
working. The independent contractor has not the authority, 
as has the agent, to bind the other party to the contract with 
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reference to dealings with others. His rights and liabilities 
are fixed in his contract and he is personally responsible to 
third persons by reason of any negligence on his part. 


Thus, 4, the owner of a building, employs B, a heating con- 
tractor, to install a heating plant in A’s building at a certain 
price, B to have control of the work, put his employees to work 
on it and do the work in his own way. B is an independent 
contractor. He is responsible to 4 only for the result of the 
work. If he should injure someone while doing the work he 
alone would be liable in damages for the injury; 4 would not 
incur any liability. : 


There are some exceptions to this general rule that the 
employer of an independent contractor is not liable for the 
acts of the independent contractor. The employer is liable 
in the following cases: 


First, where the employer retains some control over the 
work to be accomplished; as where an independent con- 
tractor has been employed by a railroad company to con- 
struct a railroad, but the railroad company has a right to 
appoint and to discharge the engineer of the construction- 
train. In that case the railroad company would be liable for 
the negligent acts of the engineer. 


Second, where the result to be accomplished by the em- 
ployment itself causes injury; as where an independent con- 
tractor is employed by a railway company to build a bridge 
over a navigable stream, and the bridge as ordered built by 
the railway company obstructs navigation, The railway 
company will be liable for the obstruction. 


Third, where the object to be accomplished by the em- 
ployment of an independent contractor is necessarily danger- 
ous; as where an independent contractor is employed to 
make an excavation in a street. The employer will be liable 
for any damage caused to third persons by the excavation. 
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Fourth, where the duty is imposed by contract. Thus, 
where a company operating an amusement-park employs an 
independent contractor to build a grand-stand, and the 
grand-stand falls as a result of defective construction, injur- 
ing patrons of the park, the company will be liable to injured 
parties. 


Fifth, where the duty is imposed by law. Thus, where 
a city ordinance requires a lot-owner to place a light on 
piles of material left in the street in front of the lot, the lot- 
owner is liable for any injury to third persons resulting from 
lack of light, though the material was placed on the street 
by an independent contractor employed by the lot-owner. 


CLASSES OF AGENTS. 


7. A general agent is one having authority to transact— 
generally the business of his principal. 
A special agent is one who has authority to do a special 
or particular act in behalf of his principal. 
An agent del credere is one who, for an additional com- 
pensation, guarantees the payment of the debts of 
those with whom he deals on behalf of his principal. 


Agents are subject to several classifications, one of which 
is into general and special. A “‘General Agent’’ is one who is 
employed to do acts of a class; as where he is empowered to 
buy wheat for his principal in St. Louis County, Missouri, 
or where he is employed to manage his principal’s business. 
A general agent has a large apparent authority. Thus, 
where in agent is employed to manage his principal’s busi- 
ness he has the broad authority necessary to carry out his 
agency—to buy and to sell, to employ and to discharge, to 
give credit and to pay debts. The fact that an agent’s au- 
thority is limited in certain particulars does not necessarily 
take him out of the class of general agents. The subjects of 
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apparent authority and the extent of authority of general 
and special agents and the various kinds of agents are con- 
sidered in the subsequent chapters. 


A “Special Agent” is one employed to do particular acts; 
as where he is employed to purchase a car-load of wheat 
in Cook County, Illinois, to sell a house, to sell a shipment 
of goods, or to conduct an auction-sale. He has but little 
apparent authority, just enough ordinarily to do the specific 
thing he was engaged to do. Where an agent has special 
authority he cannot execute general authority. An agent 
having special authority must strictly pursue the terms of 
that authority. An agent employed to sell realty on certain 
terms must sell on those terms and on no other. (See 
Appendix B, Case No. 1.) 


It will be noticed that the terms “general” and “‘special”’ 
agents do not have the same meaning in law as in popular 
language. Thus, an insurance company would designate a 
man employed to look after losses alone a special agent as 
that is his special work, but in law he would be a general 
agent as he is employed to perform all of the acts which 
come within his authority. Likewise a girl in a depart- 
ment store who sells thread and nothing but thread would 
be, in law, a general agent although her duties are confined 
to the one commodity. 


The del credere agent, for an additional compensation, 
agrees with his principal that all the money to become due 
to the principal through his agency shall be promptly paid, 
if not by the debtor, then by himself. He insures the 
punctuality and solvency of those to whom he extends credit. 
Del credere is from the Italian, meaning “of trust.” As he is 
an insurer and not a surety, an oral contract between him 
and his principal is enforceable. 
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DELEGATION OF AUTHORITY. 


8. Asa general rule, an agent cannot delegate his author- 
ity. 

The general rule as to the delegation of authority by 
an agent is embodied in the maxim—‘‘Delegatus non potest 
delegare’”—Latin—A delegated authority cannot be del- 
egated. The principal is entitled to the judgment, expe- 
rience and personal service of his agent; therefore the 
agent must retain in himself the doing of those acts which 
involve the exercise of discretion and judgment. Though 
the agent may in some cases appoint sub-agents to assist 
him in the details of his agency, he must himself discharge 
that part of the work calling for the exercise of the skill 
and business ability which his principal relied upon when 
he employed him. His duties are personal and not assign- 
able. 


Thus, where the officers of a corporation are elected by the 
stockholders they become the agents of the corporation. The 
stockholders elect them that they may receive the benefit of 
their experience, ability and integrity, and therefore their dis- 
cretionary duties may not be delegated to others. 


When an agent is employed because he represents that 
he possesses skill in a certain capacity or is employed be- 
cause he possesses professional skill he may not delegate 
to another the doing of acts requiring the exercise of that 
skill. The fact that the owner of property gave authority 
to an agent to sell the property and use his discretion as to 
price does not give the agent authority to employ a broker 
to make the sale, where there is no proof showing that the 
agent could not have made the sale himself or to show any 
established custom in the locality where the agency was to 


be exercised for the employment of brokers. (See Ap- 
pendix B, Case No. 2.) 
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SUOB-AGENTS. 


9. An agent may, when the circumstances of the agency 
warrant it, appoint sub-agents to assist him in per- 
forming the duties of the agency. When such sub- 
agents are properly appointed their acts are binding 
upon the principal. 


In many instances the agent is charged with the handling 
of extensive transactions and it is absolutely necessary 
from the very nature of his duties that he have assistance 
in their discharge. For example a general sales agent in a 
certain territory, doing a large volume of business, may 
hire sub-agents to solicit orders for the principal, the agent 
retaining in himself the power to extend or to refuse credit, 
to collect accounts, to advertise, and to purchase supplies. 
The agent is acting within the scope of his authority so long 
as the sub-agents are not’permitted to do other than assist 
him in the details of his agency. Although the authority 
of the agent to appoint sub-agents may be fairly inferred 
from the nature of the agency, yet such appointments should 
properly be made after notice to the principal and with his 
consent. : 

When sub-agents are properly appointed the principal 
is bound to third persons by their acts, and the agent is 
liable to the principal for any wrongful acts of his ap- 
pointees. If the principal should hire the sub-agents and 
put them under the direction of the agent, the agent is not 
responsible for their acts unless he connives with them in 
doing wrongful acts. 


CHAPTER I. 
COMPETENCY OF PARTIES. 


10. Competency to be Principal. 

11. Natural Incompetency. 

12. Legal Incompetency. 

13. Implied Power of Appointment. 
14. Competency to be Agent. 


COMPETENCY TO BE PRINCIPAL 


10. Any person not naturally or legally incompetent to act 
in his own behalf may be a principal. 


Generally one may delegate to another the execution of 
any act which he may legally do himself. Of course he 
may not delegate purely personal acts, such as voting at 
public elections, taking an oath of office, swearing to an 
affidavit, making a will, or making an assignment for the 
benefit of creditors, but in the transaction of the ordinary 
affairs of business life he may employ another to act in his 
stead. It is an absolute essential that the principal be fully 
competent to contract in order to appoint an agent, for the 
reason that an agent’s sole duty is.to create contracts for 
his principal, and if the principal were incompetent the 
contracts would lack an element essential to their validity, 
being either voidable contracts or void agreements. The 
agent’s competency is relatively unimportant so far as third 
persons are concerned, as the agent is not the other party 
to the contract; but the principal’s competency to contract 


is indispensable to the formation of a binding and enforce- 
able contract. 
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NATURAL INCOMPETENCY. 


11. Persons lacking natural competency to contract cannot 
make a valid appointment of an agent. 


One who does not possess natural competency lacks 
competency in Jaw to be a principal; he lacks the legal power 
to appoint agents. A person is naturally incompetent be- 
cause he is mentally defective, as in case of lunatics, idiots 
and drunkards. The general rule is that appointments of 
agent by those legally incompetent are void. This is univer- 
sally true with regard to an insane person’s appointment 
of an agent by power of attorney. The courts of some 
states hold that appointments of agents by those lacking 
natural capacity are voidable and not void. 


Thus, if an insane person, having a lucid interval, appoints 
an agent, and the agent contracts with a third person who deals 
honestly with the agent on the assumption that his principal 
is competent to contract, the court may hold the agency valid 
if the third person would suffer a loss by holding otherwise. 
If the third person could be placed in his original position the 
court might insist that this be done, and then hold the appoint- 
ment of the agent to be void. Courts in some states hold that 
the appointment of an agent by an insane person or idiot is 
voidable at the option of the insane person, in which case the 
person dealing with the agent would be at the mercy of the 
insane person or idiot. 


Practically the same rules govern with regard to an 
habitual drunkard’s appointment of an agent. Courts in 
some states hold that the appointment of an agent by an 
habitual drunkard when sober is valid, while other courts 
hold that a drunkard’s contracts are voidable at his option. 
The fact that an habitual drunkard was sober when he made 
the appointment or that an insane person had a lucid in- 
terval at the time of appointment is a fact which the court 
would require to be established clearly by legally competent 
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evidence. Inasmuch as strict proof of this fact may be 
extremely difficult or well nigh impossible to be made, it 
will be seen that it is risky in the extreme to deal with 
~ agents of those who do not possess full power to contract. 


LEGAL INCOMPETENCY. 


12. Persons lacking legal capacity to contract cannot make 
a valid appointment of an agent. 


Persons who are legally incompetent to contract are 
likewise incompetent to appoint agents. Those falling 
within this classification are minors, and residents of a 
country at war with this nation. In some jurisdictions the 
courts hold the appointment of an agent by a minor to be 
absolutely void. In other jurisdictions it is held to be void- 
able at the option of the minor. The minor’s appointment 
of an agent by a power of attorney is absolutely void. 
Where the minor’s appointment of an agent is void he can 
never ratify the agent’s acts, as the transaction was void 
from the beginning. 


Thus, a minor appoints an agent by a contract under seal 
to execute a conveyance of the minor’s land. The appointment 
being void from the beginning, the minor cannot ratify the 
agent’s act although he could ratify his own conveyance of the 


property after he became of age, though his original act was 
voidable. 


When a minor’s appointment of an agent is held to be 
voidable he may hold the third person with whom the agent 
dealt and demand the enforcement of the contract. If he 
chooses to disafirm the appointment the other party may 
not hold him for its breach. When the minor’s agent deals 
with a third person who acts in good faith and without 
knowledge of the principal’s incompetency the court will 


$13. ImpLieD Power oF APPOINTMENT. af. 


see, if it is possible, that such third person be restored to 
his original position. If this cannot be done the third per- 
son will be the loser so far as the minor is concerned but 
he will have a right of action against the agent if the agent 
was guilty of a breach of his implied warranty of his prin- 
cipal’s capacity. 

An alien, when the country of his nativity is at peace 
with this nation, may be a principal. If a person is a res- 
ident of a country at war with this nation his capacity to 
act as principal would be suspended during hostilities. 

At common law a married woman was not competent to 
contract and hence could not appoint agents. Such dis- 
ability is now merely a matter of history as the states have 
passed statutes which give women practically the same legal 
rights as men, so far as entering into contracts is concerned. 


IMPLIED POWER OF APPOINTMENT. 


138. A corporation has implied power to appoint agents. 
Each member of a partnership is impliedly a prin- 
cipal whose agents are his co-partners; and each 
member of a partnership is impliedly an agent for 
all of his co-partners. 
A member of an unincorporated society is not bound 
by the acts of another member unless the latter is 
authorized so to act. 


A corporation, as it is an artificial person created by 
law, can act only through agents. It therefore has implied 
power to appoint agents to do any acts which the corpora- 
tion is authorized by its charter to do. A president of a 
corporation is its agent as is any other person in its employ 
who causes the formation of contracts between the corpora- 
tion and third persons. 
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A corporation can legally do only such things as its 
charter gives it the power to do, therefore if a corporation 
should appoint an agent to do some act beyond its charter 
power [called in the law an ultra vires (Latin—beyond 
their powers) act] and the agent should make a contract 
with a third person to carry out the contemplated act, the 
third person could not hold the corporation to its contract 
unless the contract had been partially performed and such 
third person had suffered a loss by acting under such con- 
tract. If the contract was wholly executory it could not be 
enforced. 


If a question should arise in a certain transaction as to 
the power of a corporation to act as either principal or 
agent, the charter should be consulted to settle the question. 
A corporation has the implied power to appoint agents to 
do those things which the corporation has a right to do in 
order to carry out its express powers. A full discussion of 
the capacity of a corporation to contract, through agents 
or otherwise, will be found in Volume V of this series. 


Partners being co-owners of the partnership business, 
their relation to one another implies that each is the agent 
of the other and each is likewise a principal. A partner 
binds himself and his co-partners by his acts done within 
the scope of his actual or of his apparent authority. A full 
discussion of the rights and liabilities of partners will be 
found in the work on Partnership in this volume. 


Unincorporated clubs and societies must usually act 
through agents, though such organizations have not implied 
power to appoint agents. Such agents are generally ap- 
pointed by a formal act, the vote of the society. Generally 
the authority to bind the society on contracts or for pur- 
chases is vested in a committee by a proper vote. If the 
members of such a committee should exceed their authority 
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they may be held personally responsible for the exercise of 
such excess authority. To ascertain the extent of the 
agent’s authority in cases of this kind, a reference to the 
records of the organization should disclose the facts. Of 
course a club or society of this type may be held after they 
have formally adopted an act done in their behalf by an 
officer or member; but a third person is not safe in acting 
on the assumption that this will be done, for it might develop 
that neither the society nor the member acting as agent is 
financially able to pay the debt. 


Thus, a political club at one of its meetings passed resolu- 
tions endorsing the candidacy of a candidate for office and ex- 
pressing a desire to do all in the power of the club to aid in 
his election. After the meeting, two of the club’s officers 
ordered a large number of cards printed to further the cam- 
paign of the candidate in question and directed the printer to 
send his bill to the club. This the printer did and the club 
refused to order the payment of the bill. The printer then sued 
the officers as individuals. They claimed that they were merely 
acting as the club’s agents in giving the order, but the court 
held that they acted without authority and were personally 
liable. If the judgment against the officers should be uncol- 
lectible the printer would have to bear the loss. 

A member of an unincorporated society, even though voting 
against the appointment of an agent, might be held liable on 
the theory that he approved of the act of the majority. It is 
safest for a member who does not want to be held liable for the 
acts of another person to be performed on behalf of the society, 
to object to the action taken at the meeting and to insist that 
his objection appear upon the minutes of the meeting. 

In view of the fact that unincorporated societies frequently 
are formed for temporary purposes and the membership is un- 
certain, third persons dealing with an agent of such a society 
usually rely upon him personally, hence the agent should make 
it clear that he is not to be held personally responsible for all 
of the liability. 
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COMPETENCY TO BE AGENT. 


14. To be an agent one need possess only such intelligence 
as is necessary for the performance of the act 
required of him by the principal. 


A corporation may act as agent within the scope of its 
charter powers. 


A partnership may act as agent if authorized. 


An alien may act as agent subject to his statutory dis- 
ability in event of war. 


While one must possess both natural and legal capacity 
to act as principal, to be an agent it is necessary only that 
he have sufficient intelligence to do what the principal re- 
quires, to cause the formation of a contract on the prin- 
cipal’s behalf. 

Thus, a father sends his five-year-old child to a grocery 
store to purchase groceries and to charge them to the father. 
The child is the father’s agent. The contract of sale created 
by the child is valid in every particular and binding upon the 
parties thereto. 


_ The same principle applies with reference to persons 
lacking natural capacity. So long as the principal is com- 
petent to contract, the agent’s lack of competency does not 
affect the validity of the contract. Neither the principal 
nor the third person can take advantage of the agent’s in- 
competency to escape liability on the contract. The incom- 
petent person’s privilege under the law to avoid his con- 
tracts 1s personal with him. He may disaffirm his contract 
of agency if he choose, and cannot be held for the breach. 
He may hold the principal to the contract if he choose, and 
recover what he has earned in the employment. 


A corporation can act as agent if it does not exceed its 
charter powers. A partnership can be appointed an agent, 
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in which case the firm, as agent, is responsible for the acts 
of each partner in carrying out the agency. 

An alien may act as agent except when a statute declares 
him ineligible in event of war. 


a 


CHAPTER II. 
APPOINTMENT, 


15. Necessity of Appointment. 

16. Express Appointment. 

17%. Statutory Requirements—Statute of Frauds. 
18. Implied Appointment. 

19. Husband and Wife. 

20. Parent and Child. 

21. Agency by Estoppel. 


NECESSITY OF APPOINTMENT. 


15. The agent’s authority is derived only from appoint- 
ment by his principal. 
The appointment of an agent may be express or 
implied. 


An agent is an agent only by the will of his principal, 
hence it is essential that the agent be appointed in some 
manner by his principal. As a person cannot be made a 
principal against his will, it is necessary that his intent to 
appoint an agent be shown either by express authority given 
to the agent or by acts done from which the existence of 
the relation may be implied. 


EXPRESS APPOINTMENT. 


16. Express appointment is direct authorization given by 
the principal to the agent empowering the agent to 
act in the principal’s behalf. 


An express appointment may be given orally or in writ- 
ing by the principal to the agent. An agency may be created 
by spoken words and the creation of the agency is valid 
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in every respect and will give the agent proper authority to 
act in all. matters except where a statute requires the ap- 
pointment to be in writing. The appointment may be 
expressly made in writing by a contract of agency, by a let- 
ter or series of letters conferring the authority, or by a 
specific written authorization empowering the agent to act 
in one or more transactions. 

When an agent is authorized to enter into written: con- 
tracts in behalf of his principal, his authority should be in 
writing. It may not be absolutely essential as a legal propo- 
sition that his authority be in writing, for his authority to 
enter into written contracts may be implied from his ap- 
parent authority, or from a course of dealing in which he 


has frequently acted in the same manner in similar transac- 
tions. 


STATUTORY REQUIREMENTS—STATUTE OF 
FRAUDS. 


17. If an agent be authorized to execute a contract on be- 
half of his principal, the contract granting authority 
to the agent must be of as high a nature as the con- 
tract to be executed. If the contract to be executed 
is a simple one, whether oral or written, the author- 
ity of the agent may be oral, unless some statute re- 
quires a writing. If the contract to be executed is 
one required by law to be under seal, the authority 
of the agent must likewise be under seal. 


The general rule is that the appointment of an agent 
should be made in a manner of equal solemnity with the act 
he proposes to perform. Hence if he is to execute written 
instruments his authority so to do should be evidenced by 
a written appointment. If he is to execute instruments 
under seal his appointment should be in writing under seal. 
In some states the seal has lost much of its ancient force 
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and effect and is considered as mere surplusage. In these 
states the appointment to execute sealed instruments would 
be valid without the necessity of a seal, if sufficient in other 


respects. 

In all states, conveyances of realty must be in writing. 
Hence if the agent proposes to execute a conveyance of 
realty he must be appointed by a writing, usually under seal. 
This writing is called a “power of attorney’’ whether it au- 
thorizes the agent to convey realty or to contract with refer- 
ence thereto in other respects. The person who is to take 
the deed or instrument executed by the agent should require 
that the agent present his power of attorney, properly ex- 
ecuted, before he accepts the deed or instrument. In some 
states the Statute of Frauds does not require that an agent’s 
authority to contract with reference to realty be evidenced 
by an appointment in writing unless he actually proposes to 
convey the premises. In these states the agent may con- 
tract with reference to realty without a written appointment 
and his acts will bind the parties, but if he proposes to exe- 
cute a conveyance of the premises he must secure written 
authority from his principal to empower him to do so. 

The requirements of the Statute of Frauds as to con- 
tracts of suretyship and guaranty, contracts not to be per- 
formed within a year, and contracts relating to the sale of 
goods differ in the various states, but if an agent proposes 
to execute any contract required by the Statute of Frauds 
in a particular state to be in writing his appointment should 
generally be in writing. 


IMPLIED APPOINTMENT. 


18. The appointment of an agent may be implied either 
from the relations of the parties or from their con- 
duct. 
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An agency may be implied, just as a contract may be 
implied, from the facts and circumstances surrounding the 
transaction. The law will imply an agency either from the 
relations of the parties to one another or from their conduct. 
A partnership, as previously stated, is an example of an 
agency implied from the relations of the parties to one 
another. Chief among the other cases where such implica- 


tion will arise are those of husband and wife and parent and 
child. 


Agencies by estoppel and ratification, to be hereafter con- 
sidered, are examples of agencies implied from the conduct of 
the parties. 


HUSBAND AND WIFE. 


19. A married woman is not the agent of her husband 
solely because of the marital relation. She may be- 
come his agent by’ implication of law to bind him for 
the purchase of necessaries where she is living apart 
from him because of his fault and he is not supplying 
her with necessaries. 


A wife is not the agent of the husband nor is the hus- 
band the agent of the wife simply because they are married. 
The law, however, implies an agency in the wife to bind 
the husband for her necessaries where she is living apart 
from him through his fault and he is not supplying her with 
the necessities of life. The same rule holds where she has 
not left his domicile but he absents himself from her with- 
out cause. What are necessaries depends on the station of 
the parties in each case. 

Although a wife is not her husband’s agent simply be- 
cause she is his wife, an authority to act as his agent may 
usually be readily inferred from the acts of the husband and 
wife, as where he permits her to trade in various ways. 
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Where a husband permits his wife to borrow work animals 
to be used for his benefit he will be liable if she borrows a 
mule and the mule dies from injuries received while being 
used under the wife’s direction. (See Appendix B, Case 
No. 3.) 

As a practical proposition a husband usually confers 
upon his wife an extensive authority to act as his agent by 
permitting her to act in his name in numerous transactions 
covering a considerable period of time. This authority may 
be revoked by the husband by- his giving actual notice to 
those with whom she has dealt in his name, except that he 
cannot relieve himself from liability for her necessaries 
when it is his fault that she is in need of them. Very often 
a wife is possessed of means of her own and requiring her 
husband’s aid in business transactions she authorizes him to 
act as her agent in such transactions. An agency may be 
implied from the circumstances here in the same manner 
that the relation will be implied where the husband permits 
his wife to act in his behalf. The wife, too, may revoke 
this authority by giving notice to those with whom the hus- 
band dealt in her name. It is the part of good business for 
the third person to satisfy himself of the real facts in the 
case before he deals with either the husband or the wife as 
the agent of the other when he is not acquainted with the 
parties or not depending on a prior course of dealing. 


PARBNTAND, CHIL: 


20. A child is not the agent of his parent by reason of the 
parental relation alone, except that the law will 
create an agency by implication for the child to bind 
its parents for necessaries, when the child is not sup- 
plied with such necessaries. 


The authority of a child to bind his parent as the parent’s 
agent is not implied by the law, except for the purchase of 
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necessaries, unless an express or implied authority of some 
kind is shown to have been conferred by the parent. Where 
a son was operating his father’s automobile for his own 
pleasure or convenience and injured a pedestrian, there is 
no authority implied in the child to bind his parent to pay a 
physician whom the child hired to attend the injured person. 
(See Appendix B, Case No. 4.) 


Where a parent sued another person for trespass for carry- 
ing away his yoke the defendant claimed that the son of the 
owner of the yoke loaned it to him. The court held that the 
son had no authority to loan his father’s property unless such 
authority could be shown from the father’s conduct. 


Though the child’s authority to act as the parent’s agent 
must be shown either by proving express or implied au- 
thority this authority may often be readily shown from past 
acts in the same manner as it may be shown in the case of 
husband and wife. 


The authority of a child to bind its parents for neces- 
saries is a part of the natural law and generally is made 
part of municipal law by statutes. The law contemplates 
that a parent shall supply his child with the necessities of 
life and will therefore find his authority to bind his parent 
for necessaries from very slight circumstances. 


Thus, where a father pays for his minor son’s purchases 
without objection it will afford a reasonable presumption of 
agency with power to make the purchases. 


However, a child may not bind the parent for neces- 
saries where he is remaining away from his home without 
permission and is putting it out of the parent’s power to 
furnish the necessaries. 


Thus, where a child went away on a visit which was to last 
for a month but instead stayed away for more than two years 
over his father’s objection, left the place he was visiting and 
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engaged a room for himself and charged room rent and clothing 
to his father the court refused to allow a recovery for the 


rent and clothing. 


AGENCY BY ESTOrrET 


21. An agency by estoppel is one wherein the principal is 
prevented, by reason of what he does or fails to do, 
from denying the existence of such a relation, 
though in fact not existing. 


One may place himself in such a position by what he 
does or fails to do that all the circumstances of a certain 
transaction will fairly justify the presumption that he has 
appointed another as his agent. He is then estopped to 
deny that an agency exists, and he is bound by the other’s 
acts. Where a person permitted an agent to retain pos- 
session of a mortgage and the notes which it secured and 
to collect the interest notes when due, the owner of the 
mortgage will be estopped to deny the authority of such 
agent to receive payments on the principal sum due. (See 
Appendix B, Case No. 5.) 


Where an insurance company issues a policy and the in- 
sured pays the premium to the company and the company 
accepts the premium and says nothing; if a loss should occur 
later the company will not be heard to say that the policy was 
not in force because the person securing the application was 
not its agent. The company’s actions conclusively show the 
contrary. It would be estopped to make this claim because all 
the circumstances would speak against it, 


SHAPTER IV. 


RA LIRICATION: 
22. Ratification Defined. 
23. What Acts may be Ratified. 
24. Requisites of Ratification. 


25. What Constitutes Ratification. 
26. Effect of Ratification. 


RATIFICATION DEFINED. 


22. Ratification, in the law of agency, is the adoption by a 
person of some act done in his behalf by another per- 
son assuming to act as his agent, either without any 
authority or in excess of actual authority. 


When a person adopts the act of another person who 
-assumes to act in his behalf as his agent, an agency by 
ratification is thereby created. By the act of ratification 
the agent is impliedly appointed as from the time the act 
is performed. In some cases, where the person assuming 
to act as agent does some act in another’s behalf, or where 
one is actually the agent of the principal but exceeds his 
authority and performs an unauthorized act, the principal 
may choose to adopt the act so done and assume the con- 
sequent liability. He may, of course, if he chooses, re- 
pudiate the act so done, if he acts promptly and returns 
any consideration which may have been received in his 
behalf. In other cases, he may attempt to retain the benefits 
of the transaction, and at the same time deny the authority 
of the supposed agent. In cases of this kind the third per- 
son who has dealt with the agent may render the principal 
liable by showing acts of the principal which constitute a 
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ratification of the agent’s act. Cases of this kind have been 
very numerous. As a practical proposition, it is sometimes 
extremely difficult to show an agent’s authority by legally 
competent evidence, except by showing what acts the agent 
has done in his principal’s behalf, and the principal’s sub- 
sequent actions in connection with the transaction. 


WHAT ACTS MAY BE RATIFIED. 


23. An unauthorized act done by one assuming to act as 
an agent may be ratified by the person in whose 
behalf the act was represented to have been done. 


The acts of an agent done in excess of his authority 
may be ratified by his principal. 

An agent’s torts may be ratified by his principal. 

Ratification may be either express or implied. 

A crime cannot be ratified. 


The acts of a person, assuming to act as agent for 
another, but without authority from him, may be adopted 
by that other in express. terms. 


Thus, a real estate dealer makes out a contract of sale of 
certain real estate, and goes to a person and represents that he 
is the agent of the owner of the property and authorized to 
sell the same. The person to whom he makes the representa- 
tion is willing to buy the premises and signs a contract for the 
purchase thereof on the promise of the dealer that he will later 
deliver a copy of the contract signed by the owner. The dealer 
then takes the contract signed by the buyer, and shows it to 
the owner, to whom he is a total stranger. The owner is 
willing to sell at the price named and is willing to pay the 
dealer a commission. He signs the contract and authorizes 
its delivery to the buyer, retaining the contract signed by the 
buyer. He has here expressly ratified the act of the dealer, 
who assumed, utterly without authority, to act as his agent, 
and an agency is created just as completely as if he had hired 
the dealer in the beginning and directed all his actions. 
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In the foregoing illustration, the person for whom the 
act was done by the unauthorized agent ratified the transac- 
tion in express terms. An unauthorized transaction, entered 
into by one who assumes to act as an agent without au- 
thority, may be ratified by the person in whose behalf the 
act was supposed to be done by the act of the supposed 
principal in failing to object to the act done, or by retaining 
the benefits thereof. 


Thus, 4, a farmer, has B’s horse in his pasture. Without 
authority from B, and without even asking B’s consent, he sells 
the horse merely because he received what he considered a 
good offer. He then remitted the purchase price to B and 
notified him of the sale. Here B could, if he so desired, set 
aside the sale, replevy the horse from the buyer, and hold A 
liable in tort for his conversion of the horse. However, he 
makes no objection and accepts the purchase-price. Here the 
sale is ratified by B’s action in accepting the purchase-price. 
It is implied from his conduct, in other words, his act of ratifi- 
cation operates as a retroactive appointment of A as his agent. 


An agent’s acts, done in excess of his authority, may 
be ratified by the principal in the same manner as an unau- 
thorized act may be ratified. 


Thus, A, an agent, is given authority by B to buy four 
horses for him. A exceeds his authority and buys five horses 
instead of four. The principal may, if he so desires, adopt the 
unauthorized act of the agent, and ratify the purchase of the 
five horses. If he says nothing and accepts the fifth horse, he 
will be bound by his act of acceptance in the same manner as 
if he had expressly ratified. Where an agent acts in excess 
of his authority, the principal has the right to repudiate the 
act done in excess of his authority if he acts promptly and 
returns any consideration which may have been received in 
connection with the transaction. 


An agent’s torts may be ratified by his principal, either 
expressly, or by implication from the principal’s acts, after 
he has been notified of the commission of the tort. 
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Thus, where an agent had two men falsely imprisoned on 
account of some transaction arising in the course of his prin- 
cipal’s business, and later notified the principal of their im- 
prisonment, and the principal took no steps for the release or 
the discharge of the men imprisoned, the principal was held 
to have ratified the agent’s tortious act of false imprisonment. 
(See Appendix B, Case No. 6.) When an agent uses fraud, 
misrepresentation or other tortious means in doing a certain 
act in his principal's behalf, and the principal ratifies the 
agent’s act with knowledge of the fact, he thereby adopts such 
tortious conduct and the liability in damages attaching thereto. 


Thus where an agent purchases wheat from a farm hand 
who has stolen it from his employer, and the principal. know- 
ing the facts, ratifies the agent’s purchase and accepts the 
wheat, the principal is liable with the agent for its conversion. 


Where an agent is guilty of trespass in doing an act for his 
principal, and the principal ratifies the act, the principal is per- 
sonally liable for the consequences of the tortious act. 

A crime cannot be ratified because the principal would 
have no right to commit the crime in the first instance, 
hence he could of course delegate no authority to an agent 
to do the criminal act for him. If an agent commits a 
crime upon the orders of his principal, both the principal 
and the agent are principals in the commission of the crime. 
Each is in equal guilt with the other and each will be 
obliged to stand trial on the same charge and accept the 
same sentence. One cannot escape the consequences of a 
crime by charging another with its authorization. 

In this connection there has been much litigation over 
the question as to whether or not a forged instrument can 
be ratified by the principal or by one who is looked to for 
ratification. The courts of some states hold that there 
cannot be such a ratification, for such ratification would 
be in the nature of compounding a felony, and therefore 
contrary to public policy and void. The courts of other 
states have held that one may adopt a forged signature and 


WEL) 


24 REQUISITES OF RATIFICATION. 43 


assume the obligation under the instrument if he so chooses, 
so long as he does not also compound the criminal offense. 
The element of criminal intent must of course be present 
in every crime so that the person signing another’s name 
must intend to forge the same and must have made some 
pretense of authority in making the forgery. In a case 
where an agent signs his principal’s name with no criminal 
intent in so signing, merely intending to bind the principal, 
and the principal knew that it was so done or upon being 
informed was willing that it should be so done, he could 
without doubt adopt the signature as his own and thereby 
ratify the signature so made. 


Pots tis OF RATIFICATION, 


24. Though an unauthorized act or an act in excess of 
authority may be ratified, there are certain condi- 
tions which must be present in the transaction to 
validate the ratification; as follows: 


The ratifier must have been in existence at the time 
the act to be ratified was consummated. 

The ratifier must be a person competent to act as 
principal. 

The act must be one which the ratifier could have 
authorized in the first instance. 

The ratifier must be fully informed of all the facts con- 
cerning the act to be ratified, unless negligent in 
ascertaining them, or intending to be bound never- 
theless. 

The ratification must ‘be of the whole act. 

If the previous authorization would have been required 
by law to have been in a certain form, the ratifica- 
tion must be in the same form. 
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The act to be ratified must have been done by one 
assuming to act as the agent of the ratifier. 

The ratification must precede a withdrawal by the 
person with whom the agent dealt. 

Where a person is looked to for ratification, he must 
act promptly upon learning the facts, if he desires 
to disaffirm, or he may be presumed to have ratified, 
especially if third persons are acting in good faith 
upon the supposition that the transaction was 
authorized. 


As a contract of agency must conform to the principles 
governing any binding contract, a ratification likewise must 
possess the same requisites. There cannot be a contract 
with a non-existent person, hence a ratification cannot be 
made by a person not in existence at the time the person 
assuming to act as agent dealt with a third person. 


Thus, a person acting for certain other persons who pro- 
posed to form a corporation dealt as an agent or promoter 
with a third person in the name of the corporation which had 
not yet been formed. The corporation was not a person in 
law until it had received its charter in the regular manner. 
The corporation when formed could not ratify the acts of the 
promoter which he performed before there was such a corpora- 
tion, if the third person objected to the ratification. Of course 
_ the third person could waive his rights and consent to the 

ratification, after which the transaction would be binding on 
both parties. 


The person proposing to ratify must not have been under 
any disability to contract at the time the act was done, 
therefore he must not have been naturally or legally in- 
competent to be a principal at the time the transaction to 
be ratified occurred. 

Thus, a municipality which had no power to issue a certain 


class of bonds attempted after their issue to ratify their issu- 
ance. It was held that the municipality could not ratify the 
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issue, for this would be permitting it to validate an obligation 
which it had no power to create. The municipality being in- 
competent to enter into:the contract in the first instance was 
incompetent to ratify the contract. 


Where a corporation does not possess the power to 
enter into a transaction because the transaction is beyond 
the scope of its charter powers, it is incompetent to ratify. 


At the time of ratification the person proposing to ratify 
must be fully informed of all the facts regarding the 
transaction he is to ratify. If the ratifier is not in full 
possession of all the facts supposedly done in his behalf, 
his ratification is incomplete, and its incompleteness will 
render it invalid. It is only just to the ratifier that he be 
informed as to every material fact concerning the act he 
is to ratify, for it would be manifestly unjust that he be 
prevailed upon to ratify the act while in ignorance of its 
full force and effect, as it might transpire that the conceal- 
ment might be matters that he would not ratify under any 
circumstances. To state the proposition in another way: 
An agreement is essential to the validity of a contract. The 
parties know, or are supposed to know, to what they are 
agreeing. Ifa ratifier is not informed of all the facts, his 
agreement lacks the element of knowledge, and he cannot 
be held to it if he objects. 

If the person who is called upon to ratify is placed in 
full possession of all the facts concerning the transaction, 
it is sufficient. It it not necessary that he know his legal 
rights under the transaction, as his ignorance of the law 
will not excuse him. 


Thus, an agent sold his principal’s stock in violation of the 
principal’s instructions, and notified the principal of the sale. 
The principal said nothing for four months, and then accepted 
the money from the agent. He later claimed that he did not 
know his legal rights, that he did not know at the time of his 
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acceptance that he had a right to set aside the transaction if 
he chose. This will make no difference. He did know all of 
the facts in connection with the transaction, and his ignorance 
of his legal rights is immaterial. 


The ratification must be of the whole transaction. One 
cannot ratify in part. The principal cannot abide by cer- 
tain of the terms of the contract and default as to the 
others, for if this were the law, a person proposing to ratify 
could adopt that part of the transaction which benefited him, 
and repudiate the unfavorable portion. Where an agent 
secures subscriptions to a book on certain terms, the prin- 
cipal is bound by the terms of sale entered into by his 
agent, if he desires to hold the third person to the transac- 
tion. He cannot hold the subscriber to the purchase and 
seek to change the terms of the sale. (See Appendix B, 
Case. No: 7.) 


If the law requires that the contract which the agent 
enters into on his principal's behalf be in a certain form, 
as in writing, or in writing under seal, the ratification must 
be in the same form. The general rule in this connection, 
as heretofore discussed, is that the method of ratification 
must be of equal solemnity or dignity with the form re- 
quired in the act to be ratified. 


A person cannot ratify the acts of another unless that 
other assumes to act as his agent. If there is no such 
assumption, there can be no ratification, for the third per- 
son at no time dealt upon the belief that the person looked 
to for ratification was a party to the transaction. 


The ratification must be precedent to a withdrawal by 
the third person. If the person proposing to ratify had 
the right to step forward and ratify the agent’s act after 
the other person had withdrawn his consent to the transac- 
tion, it would be manifestly unfair, for the ratifier would 
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possess a decided advantage over the third person. If the 
person looked to for a ratification can refuse to ratify, then 
the other person interested has the right to withdraw at 
any time before ratification. 

When a person looked to for ratification is notified of 
all the facts in connection with the transaction, it is his duty 
to disaffirm the act of the supposed agent promptly if he 
desires to relieve himself of liability, or he will be presumed 
to have ratified. 

Thus, where an agent changed the form of a negotiable 
instrument and the principal was informed of the change 
and took no prompt action in disaffirmance of the act, he 
was considered to have ratified the agent’s act. (See Ap- 
pendix B, Case No. 8.) This rule is applicable whether the 
unauthorized act is already done, or is merely partly done. 


Thus, where the principal discovers that a transaction is 
under way and partly performed, where one acted in his name 
either without authority or in excess of authority, he must, in 
good faith, ratify then, or disaffrm. He may not shut his eyes 
to the matter and ratify it if it turns out favorably or disaffirm 
it if it does not. 


WHAT CONSTITUTES RATIFICATION. 


25. Ratification may be either express or implied. 


Express ratification occurs where the principal specif- 
ically approved of the act in so many words, either 
in writing or orally. 

Implied ratification results from: 

The principal’s silence with knowledge of the facts. 

The receipt and retention of benefits by the prin- 
cipal. 

The institution of a suit by the principal to enforce 
the contract created by his agent. 


= 
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Ratification may be brought about in several ways, any 
one of which is legally sufficient to constitute an adoption 
of the agent’s act by the principal. 

Ratification may be express or it may be implied from 
the principal’s act. One who is competent to ratify may 
of course ratify expressly by written or spoken words. 


The principal’s intent to adopt his agent’s acts as his 
own may be implied by his silence after he is informed of 
the facts in connection with the transaction in question. 


Thus, where an agent in charge of his principal’s store ex- 
ceeded his authority by purchasing a-delivery horse and wagon 
and using the same in the business, the principal, having knowl- 
edge of the fact by having seen the horse and wagon in use 
without objection on his part, impliedly ratified the transac- 
tion. ; 


Where a principal, being present at the time of a sale by 
his agent, and hearing his agent make unauthorized war- 
ranties and give unauthorized terms, says nothing, he can- 
not afterwards repudiate the agent’s act. His silence with 
full knowledge of the facts constitutes a ratification. 


Where the principal accepts benefits accruing under the 
transaction consummated by an agent, he will not be heard 
to deny the agency. Where a railroad company used rails 
and supplies ordered by the president of the railway com- 
pany, the company will be presumed to have ratified the 
purchase, in spite of the declaration by the company that 
the president had no authority to order such articles. (See 
Appendix B, Case No. 9.) 


Where an agent unauthorizedly selling his principal’s horse 
remits the purchase-price to the principal, and the principal 
accepts and retains it, he cannot afterwards deny that the agent 
had authority to sell the horse. The act of acceptance and 
retention is unmistakable proof that he concurs in what has 
been done, even though he may be dissatisfied. 
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If one looked to for ratification does not desire to ratify, 
he has abundant opportunity so to indicate by direct notice 
to that effect with a return of the consideration. If he fails 
to avail himself of his opportunity to repudiate, it 1s only 
a fair inference that he adopts the act done.. A ratification 
implied by silence after the receipt of benefits is sometimes 
called an “agency by acquiescence.”’ 

When a person who is looked to for ratification insti- 
tutes a suit to recover the moneys due under the unauthor- 
ized contract entered into by an agent, he ratifies his agent’s 
act in the most formal manner. He puts himself on record 
as a beneficiary in the transaction; and, after so putting 
himself on record, cannot make a claim inconsistent with 
his first claim. 

In some cases slight acts have been held by the court to 
constitute ratification, as where a railroad company was 
held liable to pay for medical services when the division 
superintendent of the railroad made inquiries of the 
physician in charge of an injured employee, as to the in- 
jured man’s condition. (See Appendix B, Case No. 10.) 


EFFECT OF RATIFICATION. 


26. The legal effect of ratification is that it relates back 
and makes the act ratified the act of the ratifier just 
as completely and definitely as if he had authorized 
it in the first instance. 

Ratification cures any defects or limitations which 
may have been present in the original authority. 

Ratification once made is irrevocable. 

Ratification cannot affect rights previously acquired 
by third persons acting in good faith. 


Where a principal ratifies the agent’s acts, the law will 
consider that the agent’s authority is thereby established, 
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and that his authority is of the same force and effect as if 
it had existed before the act was done. An old maxim 
of the law is:—‘Ratihabitio mandato acquiparatur”— 
Latin—Ratification is equivalent to a command, meaning 
that in law the act ratified is of the same effect as if orig- 
inally commanded to be done by the principal. There is an 
exception to this rule to the extent that ratification cannot 
relate back and operate to cut off rights of third parties 
intervening. 


Thus, since a ratification makes the agent the principal’s 
duly authorized representative, as from the beginning, it also 
cures any defects or limitations which may have qualified his 
original authority. In other words his authority is then com- 
plete and no question can be raised as to the scope oi his 
authority to act for his superior. The ratification eliminates 
the question of scope of authority and confers all necessary 
authority to do the act in question. 


A ratification when once made with full knowledge of 
the facts cannot be withdrawn or revoked. The ratifier 
cannot change his mind after ratification. He has abundant 
opportunity to act carefully and with forethought when the 
proposition of ratification is presented to him. After he de- 
cides to ratify he has elected to take the consequences of 
ratification, and cannot afterwards complain. 

We have seen that a valid ratification binds the prin- 
cipal. It also binds the party with whom the agent dealt. 
When a principal ratifies his agent’s unauthorized acts, the 
other party will not then be heard to call into question the 
agent’s authority, but such third person is bound the same 
as though there had been previous authorization. Ratifica- 
tion is equivalent to precedent authority. The principal is 
bound by this rule, and so is the third person with whom the 
agent dealt, 
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APPARENT AUTHORITY OF AGENT DEFINED. 


27. The apparent authority of the agent to act in his prin- 
cipal’s behalf depends upon the facts and circum- 
stances of the particular case. In some cases the 
agent has a large apparent authority, and in others 
his apparent authority is extremely limited. 


Apparent authority means the authority which an agent 
seems to have from the circumstances of the agency. 


Authority is either actual or apparent. Actual authority 
is that which the agent is given by his principal. Apparent 
authority is that which third persons are justified in sup- 
posing the agent has, either from the acts of the principal 
or because similar agents have such authority. Actual au- 
thority may be greater than apparent authority, or it may 
be less, or it may be the same. Thus, let us suppose that, in 
a certain locality, it is customary for agents selling horses to 
warrant them, but not to sell on credit. An agent is ap- 
pointed to sell horses, the owner plainly instructing the 
agent not to warrant the horses, but that he might sell on 
credit. In this case the actual authority as to giving war- 
ranties would be less than the apparent authority, while the 
actual authority as to credit would be greater than the 
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apparent authority. The person buying horses through the 
agent might hold the principal liable on a warranty under 
the apparent authority of the agent and hold him to the sale 
on credit under the actual authority, provided the exact 
amount of the authority of the agent was not known. 


One judge defined apparent authority as “Such author- 
ity as a reasonably prudent man, using diligence and dis- 
cretion, in view of the principal’s conduct, would naturally 
suppose the agent to possess.” Third persons generally 
deal with an agent on the strength of the authority which 
he appears to have. He may have a great deal of authority 
in one case, and very little in another; hence the person deal- 
ing with the agent should exercise care in keeping within 
the bounds of the agent’s apparent authority at least, for it 
is frequently true that the agent's actual authority is less 
-than his apparent authority. The third person should deter- 
mine the agent’s authority from those acts which his prin- 
cipal permits him to do in his behalf, from the way the 
agent acts with his principal’s knowledge, from those things 
which the agent repeatedly does without objection from his 
principal, and from the authority with which the principal 
clothes the agent by leaving his goods or securities in the 
agent’s possession and under his control. If an agent is the 
manager of a business, it may be presumed that he has ap- 
parent authority to do the ordinary acts necessary to con— 
duct the business. If an agent is employed to sell his prin- 
cipal’s goods over the counter, he can be presumed to have 
a very limited authority. The powers of the various classes 
of agents are considered in the subsequent chapters. We 
are here considering apparent authority as a general propo- 
sition. 


Where an insurance company clothed its agents with 
apparent authority to collect premiums, it may be presumed 
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by the insured that the agent’s authority continues until he 
is notified by the company to the contrary; until the com- 
pany communicates this notification, it will not be heard to 
say that its agent does not possess the apparent authority to 
make the collections. (See Appendix B, Case No. 11.) 


Where a person, being notified by a bank that his note is 
at the bank for collection and due on a certain day, goes to 
the bank in compliance with the notice, pays the amount due 
and receives the cancelled note from the bank at the time he 
makes the payment, the owner of the note would be estopped 
to deny that the bank had the apparent authority to collect the 
note ; the fact that the bank had the note in its possession would 
be sufficient for the maker to presume that it had apparent 
authority to collect the same. 


Where 4, a merchant, had for years been dealing with B, 
an agent, and had sold him numerous bills of goods which had 
always been paid for by the agent’s principal, A would know 
that B had apparent authority to purchase on behalf of his 
principal. He would be entirely justified in selling him future 
bills of goods in the same manner as he had in the past until 
he was notified by the principal that the agency had been 
terminated. Suppose, however, that B comes to A and requests 
a loan on behalf of his principal. Here is a course of dealing 
in which 4 and B have never engaged, and A would not be 
justified in presuming that B had authority either actual or 
apparent to negotiate the loan. A would be obliged, for his 
protection, to ascertain the authority of B to act in this new 
capacity. 


Where A, a third person, closes a deal with B, an agent 
of C, and A is to be paid a certain sum of money by B at the 
time the deal is closed, and B produces a blank check signed 
by his principal, and proposes to fill in the amount, unless C 
has, to A’s knowledge, acted in a similar capacity in the past, 
A is not justified in assuming that B has blanket authority 
to fill in blanks in checks, and would be unwise to part with 
anything of value in exchange for the check without first 
making inquiry of C to ascertain the extent of B’s authority, 
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There have been a number of decisions to the effect that 
if an agent proposes to fill in a blank instrument not nego- 
tiable, signed by his principal, his authority is patently 
limited to the execution of the instrument in question, and 
that his principal has impliedly given him authority to fill 
in the instrument, by thus putting him in possession of the 
blank instrument, and that the principal is bound by his 
agent’s act in completing the instrument. However, when 
an agent fills in blanks and completes an instrument over 
his principal’s signature, his authority to complete the in- 
strument does not give him authority to alter it after it is 
completed. 

One frequently hears the phrase “ostensible authority.” 
Ostensible authority is merely a form of apparent authority 
and refers particularly to the situation where a principal 
either with intent or by want of ordinary care causes or 
allows a third person to believe that the agent possesses au- 
thority to represent the principal. When an agent has os- 
tensible authority an agency by estoppel is created, for the 
principal will not be permitted to deny the agency. 


WRITTEN AUTHORITY—CONSTRUCTION. 


28. Written authority by a principal to his agent is strictly 
construed by the courts. 


The agent and the person dealing with him are bound 
to follow strictly the terms of a written authority. Where 
an agent is acting under a written authority, it is his duty 
and the duty of the person dealing with him to stay within 
the terms of the written authority. The principal has taken 
the precaution to restrict the agent’s authority to the terms 
of the writing, and he will not be liable if transactions are 
entered into which are in excess of the powers thus specific- 
ally limited. Should the written authority given by the 
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principal be presented to the courts for their consideration, 
they will construe it strictly. In other words, they will hold 
interested parties strictly to the terms of the instrument. If 
an agent should present a written authority to a third per- 
son, and the third person should read it and misconstrue it, 
he could not afterwards complain, but would be bound by 
the strict terms of the writing, in accordance with the fore- 
going rule. 


Thus, where an agent is given authority by a power of 
attorney to sell fifty feet of his principal’s property on a certain 
street, and instead sells fifty-five feet, the principal may force 
the buyer to convey the additional five feet back to him, for 
the agent’s authority was conferred in writing and was limited 
to a sale of fifty feet and no more. The authority to sell fifty 
feet would not imply an authority in the agent to sell more 
than fifty feet. 


Rise OP FAILURE TO ASCERTAIN AUTHORITY. 


29. A person failing to ascertain the extent of the agent’s 
authority assumes the risk of any loss which may 
follow. 


The law places upon the person dealing with an agent 
a certain duty and obligation to ascertain the extent of the 
agency. The scope of the investigation required to be made 
would be less in some cases than in others, but one may not 
deal blindly with one representing himself as an agent, and 
act solely on the agent’s statements as to his authority. If 
this were not the law, responsible persons might repeatedly 
be held for the acts of irresponsibie persons claiming to be 
their agents. It is a general rule of the law of agency that a 
principal is not responsible for an agent’s unauthorized acts 
or statements, unless the principal in some way holds the 
agent out as having authority to do the act or to make the 
statement, or unless the principal by some act ratifies the 
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agent’s unauthorized conduct. A third person dealing with 
an agent and failing to take proper precautions to ascertain 
the extent of the agent’s authority will be the loser so far 
as any claim against the principal is concerned, if he de- 
pends solely upon the agent’s claims and assertions as to 
his possession of authority. It is true that he has a right 
of action against the agent for the agent’s breach of an im- 
plied warranty of authority, but it may develop that the 
agent is financially irresponsible, so that a judgment against 
him is uncollectible. The agent’s legal liability would be of 
no practical benefit to the third person if the agent is not 
financially responsible, and a considerable loss might be the 
penalty which the third person would be required to suffer 
for his lack of diligence in failing to acquaint himself with 
the agent’s authority. 

It may be that in some cases an agent, honestly mistaken 
as to the extent of his authority, may make unauthorized 
statements upon which a third person may rely to his in- 
jury. This condition of affairs is unfortunate, but does not 
alter the rule of law. The safe course of procedure where 
there has been no prior course of dealing upon which the 
third person may rely is to protect himself by inquiring of 
the principal just how far he may safely go in dealing with 
the agent. 


EVIDENCE TO PROVE AUTHORITY—BURDEN 
OF PROOF. 


30. When litigation arises over the fact of the existence 
of an agency, the agency may not be proven by 
evidence of the agent’s statements and admissions 
as to his authority, but must be proven by other 
evidence of authority, as by the acts of the agent 
and the principal in connection with the transaction 
in question. 
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The burden of proving the existence of the relation of 
principal and agent is upon the party alleging it. 


If a supposed principal denies that another is his agent, 
and a third person seeks to prove on the trial of the cause 
that such person is in fact the agent of the supposed prin- 
cipal, he must produce evidence of acts done by the agent or 
by both the principal and the agent from which the relation 
may be fairly inferred by the court. The agent’s statements, 
admissions or assertions as to his possession of authority 
are insufficient to prove the relation. The fact of the agency 
must first be shown before such statements of the agent 
may be heard. (See Appendix B, Case No. 12.) 


Since an agency may be implied. from the facts ‘and cir- 
cumstances surrounding the transaction, or by showing the 
ratification of the agent’s acts by the principal, the party 
alleging the relation may. offer evidence of this character, 
and if it is sufficient it will sustain his allegation, and the 
court will imply the existence of the relation. 

Where one claims that an agency exists, the burden of 
proving its existence is upon him. The principal cannot be 
held until the relation is proven by a preponderance, or a 
greater weight, of the evidence. In other words, he must 
offer sufficient evidence concerning the acts done by the 
agent or by the principal, from which the court can fairly 
infer that an agency exists. Not only does the law place 
the burden of proving agency upon the party affirming it, 
but it also places upon him the burden of proving the extent 
of the agent’s authority. This he may do by showing acts 
of the alleged principal and agent from which the extent 
and scope of the agency may be fairly inferred. 

In considering disputed questions of agency the courts 
will disregard what the parties call themselves and decide 
the cases according to what the facts show the relation to be. 


58 AGENCY. Chis 


The important thing is not what the parties call themselves 
but what their relation to one another really is. One cannot 
be made either an agent or a principal by merely calling him 
by one or the other of these titles. 


Although a statement by a person that he is an agent or 
a statement by an agent as to tiie extent of his authority 
cannot be offered in evidence to prove either the agency or 
the extent of the authority, a person making such statements 
can be placed upon the witness-stand, to testify to the facts 
which constitute his agency, and likewise the principal can 
be compelled to testify as to such facts. 


CHAPTER VI. 


AUTHORITY OF AGENTS IN GENERAL. 


31. Authority of Selling Agent. 

32. Authority of Agent to Purchase. 

33. Authority of Agent to Execute Negotiable 
Paper. 

34. Authority of Agent to Sell Real Estate. 

35. Authority of Agent to Mortgage—Realty— 
Personalty. 

36. Authority of Agent to Pledge. 

37. Authority of Agent to Receive Payments. 

38. Authority of Agent to Compromise. 

39. Authority of Agent to Borrow or Lend. 

40. Authority of Agent to Employ. 


mit HORI Y OF SELLING AGENT, 


31. An agent having authority to sell goods must ordinarily 
sell for cash. 
An agent having authority to sell generally has 
authority to warrant the goods sold. 


An agent who is employed to sell his principal’s goods 
is supposed to sell for cash only, in the absence of instruc- 
tions on this point. If he has no authority to sell for any- 
thing but cash, he cannot accept notes in payment, give 
credit, or sell upon the installment plan. Neither can he 
barter or exchange the goods or any part thereof. He is 
bound to make the best bargain he can in his principal’s be- 
half. If his authority is limited to the sale of the goods at 
a certain minimum price, he may not sell for less than that 
price. 
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In some cases an agent sells by merely taking orders 
for his principal to fill, and this is the extent of his authority. 
In such a case he does not have any authority to collect or 
to sell on other than his principal’s usual terms. In many 
instances this fact is prominently stated in the seller’s in- 
voices, and the customer will be presumed to have seen such 
notice, and will be the loser if he pays to an agent whose 
only authority is to solicit orders. 


AUTHORITY OF AGENT TO PURCHASE. 


32. An agent to purchase must not exceed the authority 
conferred by his principal, and must purchase in 
accordance therewith. 


An agent authorized to purchase must exercise the au- 
thority conferred upon him by his principal. If he is em- 
powered to purchase a certain quantity or quality or at a cer- 
tain price or from a certain person, he must obey such in- 
structions. If he is authorized to buy for cash he cannot 
buy on credit. If his power to purchase is general he has 
implied authority to do all acts and things necessary to 
carry out such power. He may instruct the seller as to the 
methods and place of delivery. If he has authority to pur- 
chase on credit, he has authority to acknowledge indebted- 
ness in his principal’s name. Whether his authority be to 
buy for cash or to pledge his principal’s credit, such author- 
ity does not give him the right to execute notes in payment 
of goods purchased by him. 


AUTHORITY OF AGENT TO EXECUTE 
NEGOTIABLE PAPER. 


33. An agent’s authority to execute or endorse negotiable 
paper is generally expressly conferred; though it 
may be implied from the circumstances. It is the 
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agent’s duty to pursue strictly the authority con- 
ferred for this purpose. 


An authority to execute or endorse negotiable paper, 
checks, notes, and so on is generally conferred in writing, 
and properly should be so conferred. If it is not so con- 
ferred it may be implied from the circumstances, as where 
the agent has frequently paid by check in the past, or where 
he is a general agent possessing broad powers, and all the cir- 
cumstances would justify third persons in the presumption 
that he is empowered to act in this manner. Where one is 
dealing with an agent who proposes to execute or endorse 
negotiable paper, such person should inquire into the extent 
of the agent’s authority to bind his principal in this manner. 


Sometimes following the signature of a contract executed 
by an agent in behalf of his principal appear the words “per 
procurationem” usually abbreviated “per pro.’ This Latin 
expression means that the authcrity to the agent has been given 
in writing and that such written authority is on file for inspec- 
tion by anyone interested and it is the duty of anyone becoming 
interested in a contract so signed to inspect such written au- 
thority. In other words everyone dealing with the agent is 
conclusively presumed to know the extent of the agent’s actual 
authority. 


These general rules of agency must be qualified to some 
extent to conform to the laws governing negotiable instru- 
ments. Negotiable instruments, being intended to pass 
freely as a circulating medium, are governed by laws in- 
tended to insure their negotiation with the fewest possible 
restrictions. An agent who is given authority to execute or 
to endorse negotiable paper will therefore bind his prin- 
cipal by his act of execution or endorsement if the negotiable 
paper is acquired by an innocent third person for value, 
designated by law as a “holder in due course,” despite the 
fact that the agent may have exceeded his authority in some 
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particular. Though the agent’s lack of authority might be 
raised as a defense by the principal as to the parties receiv- 
ing the instrument in question, yet if such person should 
negotiate the note or other negotiable instrument to an inno- 
cent third person, before maturity and for value, the prin- 
cipal will be bound to honor the instrument. 


The rule is the same where the principal gives negotiable 
instruments to his agent signed by the principal in blank, 
where the agent fills in the blanks before he transfers the 
instrument to a holder in due course. The holder in due 
course then has no means of knowing but that the instru- 
ment is the instrument of the principal given to the agent 
for the purpose of making payments, and the principal will 
be liable whether or not the agent exceeded his authority in 
filling in the instrument for a larger sum or upon other terms 
unauthorized by the principal. If, however, the agent pro- 
poses to execute instruments in blank, in the presence of the 
person receiving them, it is that person’s duty then to inquire 
into the extent ef the agent’s authority, for he is apprised 
of the fact that the instrument is executed in blank, and 
there may be a limitation upon the agent’s authority. Even 
in this case, the principal will be bound by the instrument 
executed by the agent if the person receiving the instrument 
transfers it to an innocent third person for value; for the 
defense of excessive authority cannot be raised as against a 
holder in due course. The principal is here liable, not only 
because of tiie provisions of the law with regard to nego- 
tiable instruments, but also because where one of two inno- 
cent persons must suffer a loss, the one whose action per- 
mitted the loss to be sustained, or who permitted the fraud 
to be perpetrated, will be called upon to bear the burden. 


Some courts hold that where an agent is placed in pos- 
session of instruments executed in blank by his principal, the 


$33 AGENT’s AUTHORITY TO EXECUTE PAPER. 63 


principal has impliedly given the agent authority to fill in 
the blanks in any manner he sees fit, and that, having thus 
put it within the power of the agent to bind him by his exe- 
cution of the blank instrument, he is responsible for the 
agent’s act. Other courts hold that where an agent is in 
possession of an instrument executed in blank his authority 
is patently limited to the execution of the instrument in 
question, and that he has no other or further authority, and 
could not alter or change the terms of the instrument so 
filled in by him, after it had once been completed. Other 
courts hold that where an agent proposes to fill in a blank 
instrument executed by the principal, the person receiv- 
ing such instrument is charged with the duty of inquiring 
into the agent’s authority and the extent of that authority 
to complete the instrument. As before stated, when the 
instrument is a negotiable one, and is acquired by an inno- 
cent third person, before maturity and for value, the prin- 
cipal is bound whether or not the agent exceeds his authority. 


The authority to execute a negotiable instrument must be 
strictly pursued. An agent having authority to execute a 
note does not thereby possess authority to authorize a re- 
newal of the note. Authority to execute a negotiable instru- 
ment does not empower the agent to execute non-negotiable 
paper. Where an agent is empowered to execute and en- 
dorse checks, he is not thereby authorized to execute notes, 
and the authority to execute negotiable paper does not au- 
thorize the agent to execute accommodation-paper, that 1s, 
make his principal liable on instruments purely for the 
benefit of others. Where an agent is authorized to execute 
negotiable paper in certain amounts and on certain terms he 
is not thereby authorized to execute negotiable paper for 
different amounts or on other terms. 
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Thus, where an agent has authority to execute a note in his 
principal’s behalf, the note to be payable in six months, the 
agent has no authority to execute a note payable in sixty days. 


The signature of the agent must always show that the 
instrument was executed on behalf of his principal. If the 
instrument does not show this fact on its face the agent is 
personally liable to the person to whom he gives the instru- 
ment. The question of the manner of execution is con- 
sidered in a subsequent chapter. 


AUTHORITY OF AGENT TO SELL REAL Barta 


34, An agent’s authority to execute deeds conveying land 
or to execute contracts relating to land must be in 
writing, usually under seal, to be enforceable, as tie 
is required by the Statute of Frauds. 


An agent’s authority to sell realty or to contract with 
reference thereto must be strictly pursued. 


The requirements of the Statute of Frauds with regard 
to an agent’s authority to convey realty or to contract with 
reference to realty have been discussed in a previous chapter. 
An agent empowered to sell realty must sell on the terms 
prescribed by his principal. A power of attorney to con- 
vey lands or to contract with reference thereto, being writ- 
ten authority, is strictly construed by the courts, and the 
agent and the purchaser must not violate the terms of the 
power. A power to sell lands does not give an agent the 
power to mortgage the same nor to trade them nor to exe- 
cute a lease of such lands. An agent who has the power to 
manage his principal’s realty, to pay taxes, to make out 
policies of insurance, and to pay all expenses in connection 
therewith does not have any authority to convey by mort- 
gage or to sell his principal’s realty. 
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AUTHORITY OF AGENT TO MORTGAGE— 
REALTY—PERSONALTY. 


35. An agent’s authority to mortgage his principal’s real 
estate, a mortgage being a conveyance of realty, 
must be in writing, usually under seal, to comply 
with the requirements of the Statute of Frauds. 

Where the agent’s authority is to mortgage, he must 
execute his authority in the manner directed by the 
principal. 

An agent cannot mortgage his principal’s personal 
property unless he has express authority to do so. 


A mortgage is a transfer of ownership as security, and, 
being in the form of a conveyance when it relates to lands, 
must be in writing, usually under seal, this being required 
by the Statute of Frauds. Authority to mortgage does not 
carry with it authority to sell, to lease, or to exchange. 

An agent in possession of his principal’s personalty has 
no authority to mortgage it unless this authority has been 
expressly conferred upon him in the proper manner. Mort- 
gaging property is practically asserting ownership over it, 
and if the agent does this without authority he may render 
himself criminally as well as civilly liable. A third person 
proposing to take a mortgage from an agent should exer- 
cise a high degree of diligence to ascertain the extent of the 
agent’s actual authority. 

An oral mortgage of personalty being generally of no 
effect as against third persons, a mortgage of chattels should 
be in writing and recorded. A mortgage being required to 
be in writing, the agent should be authorized in writing if he 
proposes to execute a chattel mortgage. The various states 
have statutes governing the requirements as to execution, 
acknowledgment and witnessing of chattel mortgages, and 
these must be consulted and followed. 
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AUTHORITY OF AGENT TO PLEDGE. 


36. An agent has no authority to pledge his principal’s 
goods in the absence of specific authority conferred 
by the principal. 


To pledge goods is to deliver actual possession thereof to 
another as security. This also amounts to a practical asser- 
tion of ownership; and an agent cannot pledge his prin- 
cipal’s goods unless he has unquestioned and specific author- 
ity to do so. Since he cannot pledge his principal’s goods 
for debts of the principal, he of course cannot do so for his 
own debt. 


AUTHORITY OF AGENT TO RECEIVE 
PAYMENTS. 


37. An agent authorized to receive payments must turn 
them over to the principal in the form in which he 
received them, unless given authority by his prin- 
cipal to do otherwise. 

An agent having authority to receive payments cannot 
ordinarily deposit the funds collected to his own 
credit. 

An agent having authority to receive payments cannot 
ordinarily endorse and cash checks received in pay- 
ment. 


An agent who is authorized to receive payments must 
as a general rule collect and turn the payments over to his 
principal in the form in which he received them. In the ab- 
sence of conferred authority or unless he is a general agent 
handling a business too large to make this practicable, the 
agent cannot deposit the collected funds in his own bank ac- 
count, or endorse checks received in payment and turn them 
into cash. (See Appendix B, Case No. 13. ) 
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An ageni whose duty is to collect cannot ordinarily take 
notes in lieu of cash. He cannot release the debt, cannot 
sell or transfer the claim, or extend the time of payment. 
Authority to collect interest does not give an agent authority 
to collect the principal of the debt. If the agent is author- 
ized to collect the whole of a debt he may generally receive 
payment of a part thereof and credit the same on account. 
Authority to collect a debt may sometimes include power to 
employ counsel and to institute suits. 


AUTHORITY OF AGENT TO COMPROMISE. 


388. An agent does not, as a general rule, have authority 
to compromise disputed claims in behalf of his prin- 
cipal. 

When authority is conferred upon an agent to com- 
promise disputed claims in his principal’s behalf, he 
may allow credits or make any arrangements neces- 
sary to effect a settlement. 


Unless his principal has given him power to do so, an 
agent does not possess authority to settle disputed claims. 
This is a right which the principal should and usually does 
exercise. An agent to sell or an agent to collect cannot com- 
promise disputed claims in order to effect a sale or to close 
an account, unless this power is given by the principal. Per- 
sons proposing to settle with agents should be sure that the 
agent’s authority is broad enough to validate the settlement. 


Where the agent does possess the authority to compro- 
mise disputed claims, he has the power to do whatever is 
necessary to secure a settlement ; hence he may allow credits, 
extend the time of payment, accept personal property in lieu 
of cash, or accept notes or other securities. 
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AUTHORITY OF AGENT TO BORROW OR 
TO LEND. 


39. An agent ordinarily does not possess authority to bor- 
row for his principal or to lend his principal’s 
money. 


A principal may confer authority upon a general agent 
to borrow or to lend; but as a general proposition an agent 
does not possess this broad power. A person about to lend 
through an agent should ascertain positively that the agent 
has the power to negotiate loans for his principal. An agent 
ordinarily has no power to loan his principal’s money, 
and should be extremely careful not to assume such author- 
ity, or he may render himself criminally as well as civilly 
liable, inasmuch as the turning of the money over to another 
may amount to an appropriation of it by the agent. 


AUTHORITY OF AGENT TO PMPEG 


40. The agent may have authority to employ if the cir- 
cumstances of the agency justify it. 


The question of the agent’s right to employ has been 
considered to some extent under the heading of ‘‘sub- 
agents.” Generally when the volume of business transacted 
by an agent puts him in actual need of help to discharge his 
duties properly, he has authority to employ assistants or sub- 
agents. When an agent possesses authority to employ he 
may be presumed to have power to fix the terms of employ- 
ment and the amount of compensation of those whom he 
employs. 


Cie TER Vil: 


BGEN is DULY-CO PRINCIPAL. 


41. Agent’s Duty to Exercise Skill and Diligence. 
42. Agent’s Duty to Act in Good Faith. 

43. Agent’s Duty to Obey Instructions. 

44. Agent’s Duty to Make Full Disclosures. 

45. Agent’s Duty to Account. 

46. Renunciation or Revocation—Liability. 

4%. Agent’s Liability to Principal for his Torts. 
48. Liability for Acts of Sub-agents. 


AGEN TP SDUTY TO EXERCISE SKILL AND 
DILIGENCE: 


41. It is the agent’s duty to exercise reasonable skill and 
diligence in transacting his principal’s business. 


It is the agent’s duty to exercise the skill and diligence 
of a reasonably prudent man of business in discharging his 
principal’s business. The degree of skill and diligeiice re- 
quired of the agent may be greater in one case than in an- 
other. If he is a general agent in charge of his principal’s 
business, he should use the same degree of skill and diligence 
as though the business were his own. If he is a special 
agent he must exercise the degree of skill and diligence 
necessary properly to complete the transaction in question. 
If an agent is employed because of his possession of special 
skill in a certain line of business he is expected to exercise 
such skill. 


Thus, an agent who loans money for his principal must see 
that the security is sufficient and use diligence in collecting the 
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debt when it becomes due. An agent to collect must use dil- 
igence in pressing claims for collections. An agent to sell must 
use diligence to make a sale for a fair price. 


The agent is liable in damages to his principal should 
he fail to exercise skill and diligence in pursuing his prin- 
cipal’s business, and will also render himself subject to dis- 
charge by the principal. 


AGENT’S DUTY TO ACT IN GOOD FAITIz 


42. The agent is bound to act in the utmost good faith 
toward his principal in all matters connected with 
the agency. 


The relation of principal and agent is one of trust and 
confidence, and the agent’s duty is to act in the utmost good 
faith in all that he does in connection with the agency, both 
as to his dealings with his principal and as to all other trans- 
actions consummated by the agent in the course of his em- 
ployment as agent. 

All of the agent’s acts must be done in connection with 
the transaction and the furtherance of his principal’s busi- 
ness. The agent is therefore under obligation to his prin- 
cipal to be honest in his dealings with him and he cannot 
make secret profits through his agency. If he should do 
so the principal can either set the transaction aside or let it 
stand and recover the secret profits from the agent. If an 
agent acts for a purchaser of lands, he cannot take ad- 
vantage of his position as agent to make a profit for him- 
self, but all profits and advantages accruing in the trans- 


action belong to the principal. (See Appendix B, Case 
No. 14.) 


To illustrate further:—4 having empowered B to sell a 
horse, B obtains an offer of $250 from C. B tells 4 that he 


$42 AGENT’s Duty to Act in Goop Fairu. 71 


has received an offer of $150 for the horse, whereupon A 
directs B to sell the horse for that price. B, having sold the 
horse to C for $250, remits $150 to A and keeps the remaining 
$100. A, upon discovery of the fraud, either may set the sale 
aside or may permit it to stand and recover the $100 retained 
by B, as all of the profits of the transaction belong to 4. 


The principal has the right of election, in these cases, 
even if the contract should be advantageous to him. Though 
the agent sold his principal’s property for more money than 
his principal authorized him to take, or bought property for 
him for a less sum than he was willing to pay, the principal 
may disavow his agent’s acts if he chooses to do so. The 
principal may also discharge the agent for acts of this char- 
acter, regardless of the nature of his contract with him. 


An agent may not let a contract to himself, either di- 
rectly or by subterfuge. It is his duty to contract with 
others in his principal’s behalf, and he will not be permitted 
to let contracts to himself, in his own name, or through 
some one acting in his behalf. Likewise the agent may not 
sell his principal’s goods to himself, nor purchase from him- 
self without the principal’s full knowledge and consent. Nor 
may he sell to or purchase from another person secretly act- 
ing for him. Should the principal discover acts of this char- 
acter, he may rescind the letting of the contract or the sale 
or the purchase or may recover damages from the agent for 
his breach of trust, and may discharge him as well. On the 
same principle he cannot set himself up in business in com- 
petition with his principal, and be considered as properly or 
honestly discharging his duties as agent. The moment he 
places himself in any position in which he may be presumed 
to be antagonistic to his employer, he will render himself 
liable for an action for breach of contract, and to discharge 
without notice. Therefore an agent may not represent both 
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parties to a transaction without their full consent. If, how- 
ever, he acts in such representative capacity with the consent 
of both persons, they are bound by his acts. 


Since the law contemplates that an agent shall be con- 
stantly loyal to his principal, and that all acts performed 
shall be in the principal’s behalf only, the agent will in no 
wise be permitted to take advantage of his position of trust 
to mulct his principal or to cause his employer a loss through 
information gained in the agency. 


Thus, an agent in charge of his principal’s real estate 
learning that his principal’s property is about to be sold for 
taxes cannot obtain a good title thereto by purchasing at the 
tax-sale. The principal may go into a court of equity and com- 
pel the agent to transfer the title so acquired. 


An agent in charge of his principal's business, know- 
ing that the principal’s lease of the place of business is a valu- 
able one, cannot make arrangements for the lease to be 
granted to himself after the expiration of his principal’s lease. 
In a case where an agent so acted, the court would order the 
transfer of the lease to the principal. 


The agent cannot serve two masters and faithfully dis- 
charge his duty as agent; therefore the agent may not con- 
nive with a third person to perpetrate a fraud upon the 
principal. 


Thus, A appoints B his agent to sell certain lands for him 
at $100 per acre. C tells B that if he will obtain A’s consent to 
sell 1,000 acres of the land at $90 per acre, C will give B 
$93 per acre for the 1,000 acres. B tells A that he has received 
an offer of $90 per acre for 1,000 acres from C, whereupon A 
instructs B to sell the 1,000 acres at $90 per acre. B then sells 
1,000 acres to C for $93 per acre and retains the additional $3 
per acre. A, upon discovery of the fraud, may avoid the con- 
tract and apply to a court of equity and have the land conveyed 
back to him, or he may elect to collect the $3,000 from B. This 
is on the principle that an agent to buy or to sell is bound to act 
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in good faith and to make the best bargain he can for his prin- 
cipal. If he takes any compensation from the other party to 
the sale, it becomes at once the property of the principal, and 
the law will not permit the agent to say that he received such 
compensation other than as agent for the principal. 


AGENTS DUTY TO OBEY INSTRUCTIONS. 


43. It is the duty of the agent to obey strictly his prin- 
cipal’s instructions. 


The agent is the principal’s employee, and he must fol- 
low his employer’s instructions. If he is ordered to do a 
thing in a certain manner he must do so. Where an agent 
was instructed by his principal to return a draft to him, and 
failed to do so, he was held to have violated his instructions. 
(See Appendix B, Case No. 15.) 

Where the agent is a general agent with broad powers, 
he must often use his judgment in following instructions. 
It may be presumed, if he has broad powers, that he 1s act- 
ing within the scope of his duties, and his acts will bind his 
principal, so that he must be careful not to run counter to his 
superior’s directions in general. This does not mean that he 
must slavishly follow set rules as to minor acts, but that 
his acts in their general effect must be done in accordance 
with his principal’s instructions. If he does not obey or- 
ders and act according to instructions, he will render himself 
liable in damages and give his principal cause to discharge 
him summarily. If he is a special agent he must pursue his 
special authority closely, for being a special agent he is not 
permitted much latitude in discharging his duties. 


Thus, A empowers B as his agent to purchase C’s house. 
B must do the act he is empowered to do. If he purchased D’s 
house instead, though at a much better bargain, 4 will not be 
bound by the act, and can recover damages from # for his fail- 
ure to obey the instructions given. 
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It is not the agent’s duty to judge whether instructions 
are wise or businesslike. If the instructions are imperative 
he must follow them. 


Thus, where an agent is authorized to buy goods of a cer- 
tain kind, he is liable if he buys goods of an inferior quality. 
If he is instructed to ship in a certain manner, he must ship 
in that manner. If he is instructed to insure, he must do so. 
If he is instructed to sell for cash, he is responsible if he ac- 
cepts notes or sells on credit. If he is instructed to sell for a 
certain price, he must not sell for a less price. 


Where trustees of a school district were authorized by 
a vote of the district to sell school property for cash, but instead 
they sold the same for part cash and part notes, and the district 
refused to ratify their acts or to accept the cash and notes, it 
was held that the trustees acted in excess of their authority and 
the district was not bound. 


Where an agent was empowered to borrow $1,000 on a note 
payable in six months, and he signed a note payable in three 
months, he was held to have violated his instructions. 


Where an agent was told to insure his principal’s ship and 
he merely insured the cargo, he was likewise hefd in damages 
for the violation of his instructions. 


Where an agent has discretionary powers in the dis- 
charge of his duties as agent, an honest attempt on his part 
to carry out the general instructions of his principal will 
exonerate him from liability, even if there has been a cir- 
cumstantial deviation from instructions. 

Sometimes there is an extraordinary situation to be 
met, as in the case of perishable goods, and in these cases 
the agent will be excused for a deviation from instructions 
if he acts in a manner calculated to benefit his principal 
under the unusual situation presented to him. 

If the principal’s instructions are not clear, the agent’s 
duty is discharged when he uses his honest discretion in in- 
terpreting and carrying out such ambiguous instructions. 
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Poel > DUTY TO MAKE FULL DISCLOSURES. 


44, It is the agent’s duty to make full disclosures to his 
principal of all material matters arising in the course 
of the agency. 


It is the agent’s duty to communicate to his principal 
the facts concerning every material matter affecting the prin- 
cipal’s interests, of which the agent may learn through his 
agency. (See Appendix B, Case No. 16.) 


The requirement that an agent shall inform his principal 
of all material matters affecting the principal’s business is 
necessary to enable the principal to protect himself properly. 


Thus, an agent in charge of his principal’s real property 
containing several railroad switch tracks used daily in shipping, 
upon being notified that the railroad company proposed to re- 
move one of the tracks for some reason, or to change its loca- 
tion, should immediately communicate this fact to his superior. 

An agent should notify his principal of any attachment 
levied on the principal’s property, of his inability to insure a 
shipment, and of a non-payment of a note. An agent who is 
employed to sell land should promptly notify his principal as to 
facts arising which may increase the value of the land, if the 
principal was ignorant of such facts when he named his price. 


Failure to give notice to the principal may cause him 
great loss, and the agent would be held to have been grossly 
negligent, liable in damages therefor, and subject to dis- 
charge. An agent, to protect himself, should conmmunicate 
all material happenings to his principal. If he is in doubt 
as to their materiality he should communicate them never- 
theless, for he can lose nothing by this course and can re- 
lieve himself of any possible liability. It will be seen later 
that the knowledge which the agent possesses in connection 
with his agency is imputed to his principal. In other words, 
notice to the agent is equivalent to notice to the principal; 
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hence it is incumbent upon the agent promptly to communi- 
cate all matters of seeming importance to his principal. 


AGENT’S DUTY TO ACCOUNT. 


45. It is the agent’s duty to keep accounts of his transac- 
tions as agent, and to render a statement thereof to 
his principal when reasonably requested to do so. 


The agent is under an obligation to keep accounts of all 
his transactions as agent, and to render an account to his 
principal of all moneys and securities coming into his hands 
as agent, upon the principal’s reasonable request for such 
an accounting. It is only fair and businesslike that the prin- 
cipal should have an accounting by his agent whenever he 
wishes it, as the agent is dealing with the property of the 
principal. The agent’s failure to render an account upon 
the principal’s reasonable request will give the principal the 
right to revoke the agency. It is likewise the agent’s duty 
not to mix his own property with that of his principal, or 
the principal’s property with that of others, so that an ac- 
count may be readily and correctly made. 

The agent is under the duty to account to his principal 
even though the principal wrongfully revokes the agency 
or is guilty of any other breach of the contract. 


RENUNCIATION OR REVOCATION—LIABILITY. 


46. The agent has no right to renounce or to revoke the 
agency without cause; if he does so he incurs liability 
in damages to his principal. 

An agent may renounce his agency for good cause 
without incurring liability. 


Where an agent is under a contract with his principal 
to continue in employment for a designated length of time, 
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he cannot rightfully break his contract and terminate the 
agency before such term has expired. A distinction should 
be here noted as to his right and his power to revoke. He 
has the power to renounce or revoke, as a man has to break 
any contract, or to break the laws of the land, but he has 
no right to do so. His wrongful act in revoking without 
right will render him liable for the breach. 


Many courts hold that where a contract of agency was 
entered into to continue for a definite term, and the agent 
renounces the agency without cause, his breach of con- 
tract will bar his recovery of even the pro rata portion he 
has earned under the contract. 


Where an agent wrongfully renounces his contract of 
agency, the principal’s only remedy is an action of damages, 
as there can be no specific performance of a contract of 
agency. 


Where a contract of agency is in force without any 
definite time for its termination having been agreed upon, 
either the agent or the principal may terminate it without 
incurring liability. 


Thus, where an agent is empowered to sell a piece of prop- 
erty for his principal, a number of other agents also having been 
authorized to sell the same property if they can find a buyer, 
and the agent is to be paid on a contingent basis if a sale is 
made, he incurs no liability for failure to act or for a renuncia- 
tion of his agency. 


Where the principal was guilty of breach of his contract, 
the agent is entitled to revoke the contract if he so desires. 


Where an agent was under contract to sell his principal’s 
coal in a certain city for a certain length of time, and the prin- 
cipal repeatedly sent coal of such poor quality as to be un- 
salable, the agent would here have the right to renounce the 
agency and hold the principal in damages. 
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The agent, upon renunciation, should give notice thereof 
to his principal. No particular form is required, so long as 
the principal is notified. If there is a dispute as to whether 
or not a notice of revocation has been communicated, it may 
be implied from the subsequent acts of the parties. 


AGENT’S LIABILITY TO PRINCIPAL 
FORSIS TORTS: 


47. An agent who commits a wilful or unauthorized tort 
while acting as agent, thereby causing his principal 
a loss or rendering him liable in damages to a third 
person, will be liable in damages to his principal 
for such tortious act. 


An agent is supposed to act honestly in discharging his 
duties. If he perpetrates a fraud or commits other tortious 
acts without authority from his principal, he will be liable in 
damages to his principal as well as to third persons. Such 
conduct will also give the principal the right to discharge 
him immediately and may in some cases prevent the agent 
from recovering for any services rendered. This rule does 
not apply of course when the agent does such tortious act at 
the principal’s behest. The subject of tortious liability of the 
agent and his principal to third persons is discussed in a 
subsequent chapter. 


LIABILITY FOR ACTS OF SUB-AGENTS. 


48. As an agent is liable to his principal for his own 
wrongful and negligent aets, on the same principle 
he is liable to his principal for such acts of the sub- 
agents whom he appoints to assist him. 


The agent’s sub-agents are his helpers and act for him 
as well as for the principal. Therefore the agent is liable to 
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the principal for the acts of the sub-agents whom he em- 
ploys, for their acts are considered his acts, just as the 
acts of the agent within the scope of his authority are con- 
sidered the acts of his principal. 


There is an exception to this rule in some states in the 
case of a bank appointing an agent in another city to collect 
for a customer of the bank. Some courts hold that when a 
bank selects a bank in another city to collect, the bank 
selected to collect is the agent of the customer and not of the 
bank making the selection, and that the bank making the 
selection is liable only for failure to exercise due care in 
the selection of the collecting agent. The courts of other 
states hold that the selected bank is the agent of the bank 
making the selection, which is an application of the rule that 
an agent is liable for the acts of his sub-agents. 


CHAPTER VIII. 
PRINCIPAL’S DUTY TO AGENT. 


49. Principal’s Duty to Pay Agent. 

50. Principal’s Duty to Reimburse Agent for 
Expenses. 

51. Revocation by Principal—Liability. 

52. Revocation by Principal—Where Agency 
Coupled with Interest. 

53. Lien of Agent. 


PRINCIPAL’S DUTY TO PAY AGENT, 


49, It is the duty of the principal to pay the agent what 
is his due, in the absence of any fraud or misconduct 
on the part of the agent. 


The contract between the principal and the agent must 
possess mutuality; in other words, as the agent owes cer- 
tain duties and obligations to his principal, the principal is 
under certain obligations to his agent, one of which is to pay 
him what is his due for services rendered by him. 

If an agent acts in good faith, obeys his principal’s in- 
structions, renders an accounting to him when requested, 
notifies him of all material matters arising in the course of 
the agency, exercises reasonable skill and diligence in the 
discharge of his principal’s business, and is not guilty of 
any fraud or other wrong-doing, he is entitled to be paid 
by his principal. If, on the other hand, he should fail to 
discharge his duty properly in any of these particulars, so 
that his failure would amount to fraud or negligence, as 
where he falsifies orders, disobeys instructions or acts dis- 
honestly, thereby causing his principal a loss, he will not 
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only subject himself to discharge by his princigal, but will 
also lose his right to compensation. (See Appendix B, 
Case No. 17.) 


PRINCIPAL’S DUTY TO REIMBURSE AGENT 
FOR EXPENSES. 


50. It is the principal’s duty to reimburse his agent for 
proper advances and expenses. 

The sums which the agent advances in his principal’s 
behalf in discharging the duties of the agency must be 
repaid by the principal so long as they are proper expenses 
and charges incurred in conducting the principal’s business. 
If money is properly spent by the agent for the benefit of 
his principal, the principal must repay it to the agent, as the 
agent is discharging his principal’s obligation, and is entitled 
to reimbursement for money advanced on his principal’s 
behalf. Thus, where an agent to collect retained an at- 
torney to sue on the principal’s claims, and paid him a por- 
tion of his fees on account and advanced court-costs to 
institute the suit, the agent is entitled to reimbursement for 
the money so advanced. 

The principal is not liable, however, unless the advance 
or expenditure by the agent was proper and one which the 
agent had a right to make. 

Thus, where a newly appointed agent entering upon his 
duties settled up a former agent’s account, he was not entitled 
to recover from his principal the money thus paid in settlement, 
as it was not a proper expenditure by him. It was his duty to 
inform his principal of the facts in the case and permit his prin- 
cipal to take such action as he may have thought proper. 


REVOCATION BY PRINCIPAL—LIABILITY. 


51. Where the agency is to continue for a definite term 
the principal may not revoke or renounce the agency 
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without cause. If he does so he will be liable in 
damages to the agent. 

If an agent employed for a definite term be wrongfully 
discharged it is his duty to endeavor to obtain em- 
ployment of a same character in the same locality. 
If he does not do so he cannot recover from his prin- 
cipal the amount which he could have earned in 
new employment. 

The principal may revoke the agency without incur- 
ring liability if the term of the agency is indefinite. 

If a contract of employment provides for termination 
of the relation by notice from either party the rela- 
tion is terminated by such notice. 

The principal may rightfully revoke the agency when 
the agent has been guilty of breach of his contract 
or of gross misconduct. 


The principal has no more right to revoke or renounce 
the agency without cause than the agent has. Where the 
principal is under contract with the agent and the agency 
is to exist for a definite term, the principal has no right to 
revoke the agent’s authority though he may have power to 
do so. The principal has power to revoke the agency, and 
may do so, either with or without reason, whether or not 
the agency is expressed to be sole or exclusive, or is to con- 
tinue for a definite term, or even though the contract states 
that the agency is irrevocable. However, if the principal 
takes this action without right and revokes the agency, he 
will be liable in damages to the agent for such wrongful 
act. The one case in which a principal can not revoke the 
agency, that is, where he lacks power to revoke the agency, 
is where the agency is coupled with an interest, as explained 
in the following section. 

When the principal without right revokes an agency 
created for a definite term, the agent may rescind the con- 
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tract and sue at once for the amount due him, or he may 
treat the employment as continuing and sue the principal 
for damages to cover the breach. 


The agent’s damages are ordinarily the amount agreed 
upon for the term of the agency. It is the agent’s duty, in 
case such a contract is wrongfully revoked, to secure other 
-employment of the same general character, and attempt to 
reduce the damages so far as possible. If he secures such 
other employment, the measure of damages will be the dif- 
ference between the sum which he earns in the new em- 
ployment and the amount he was to receive under his con- 
tract of agency. Where no amount of compensation was 
agreed upon, the agent will be awarded a reasonable sum; 
what his services are fairly worth. 


If the term of the agency is indefinite, the principal may 
revoke without incurring liability, as the agent has the same 
right. A mere power to seli real estate is revocable at the 
will of the principal, that is the principal has the right to 
revoke the agency for the sale of realty at any time before 
the sale is actually made. (See Appendix B, Case No. 18.) 


Where the letter of appointment to the agent contains 
no provision as to the duration of the agency, the agency 
is terminable at will. (See Appendix B, Case No. 19.) 


If the agency by its terms is revocable, it may of course 
be revoked. If the contract of agency provides that a notice 
shall be given to the agent prior to the termination, such 
notice must be given. In the absence of acts by the agent 
which would justify an immediate revocation, though the 
principal may have the right to revoke, revocation does not 
become effective as between the principal and his agent 
until the principal notifies the agent of the revocation. An 
uncommunicated revocation does not defeat the agent’s 
rights, either because of past acts or acts subsequent to such 
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revocation, for the agent cannot be held for acting without 
authority after such uncommunicated revocation. The 
revocation need not be formal, it is necessary only that the 
circumstances clearly show the principal’s intent to revoke. 
Therefore, authority conferred in writing may be revoked 
orally. The same is true of an authority conferred under 
seal, so that a power of attorney may be revoked by spoken 
words so far as the rights of the principal and the agent 
are concerned. 


The principal may revoke without incurring liability 
when the agent has in some manner been guilty of a breach 
of his contract, as where he has been negligent, or failed 
to obey instructions, or failed to act in good faith. It was 
held in one case that the agent’s drunkenness was sufficient 
cause for a revocation of the agency and the agent’s sum- 
mary discharge. If the principal has a rightful cause for 
revoking the agency because of the agent’s acts, but the 
principal, overlooking the agent’s breach, retains him in 
employ, the principal later cannot urge the agent’s previous 
breach as a cause for a subsequent revocation. 


REVOCATION BY PRINCIPAL—WHERE AGENCY 
COUPLED WITH AN INTEREST: 


52. Where an agency is coupled with an interest, the prin- 
cipal cannot revoke the agency. 
An agency is coupled with an interest where the agent 
was given a financial interest in the subject-matter 
at the time authority was conferred upon him. 


The rule stated in section 51 is the general rule. This 
rule does not apply, however, where the agent has an in- 
terest in the subject-matter of the agency. In such a case 
the agency cannot be revoked by the principal. 
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Thus, 4 loans B $500. As security for the debt B makes A 
his agent to collect $500 which C owes B. This is an agency 
coupled with an interest, which even death will not revoke. 


The test to determine whether an agency is coupled 
with an interest is to ascertain whether the agent acquired 
an interest in the subject-matter at the time his authority 
was conferred upon him. 

If he was given this interest at the time of the confer- 
ring of the power, as in the above example, the agency is 
coupled with an interest, and is irrevocable by the principal. 


LIEN OF AGENT. 


53. Statutes have been passed in many of the states giving 
agents of various classes a lien upon the property 
of their principal, to secure the agent’s commis- 
sions, advances and expenses. 


Most states have certain statutory provisions relative to 
liens of various classes of agents. The provisions of these 
statutes are so much at variance that the statutes of a 
particular state in question should be consulted to determine 
the rule in that state. 


CHAPTER IX. 


RIGHTS OF THIRD PERSONS AGAINST PRIN- 
CIPAL AND AGENT, 


54, Agent’s Contract Liability. 

55. Agent’s Liability Implied from Manner of 
Signing. 

56. Principal’s Contract Liability. 

5%. Liability of Undisclosed Principal. 

58. Liability of Principal and Agent where Agency 
Revoked. 

59. Liability of Principal and Agent for Torts. 

60. Admissions of Agent to Bind Principal. 

61. Notice to Agent as Notice to Principal. 


AGENT’S CONTRACT LIABILITY: 


54. An agent acting within the scope of his authority in 
his principal’s behalf is not liable to third persons 
in connection with the contracts he creates. 


An agent acting beyond the scope of his authority, or 
without authority, may render himself personally 
liable to third persons for breach of an express or 
implied warranty of authority. 


It is presumed that an agent intends to bind his prin- 
cipal and not himself, and this he will do when he acts for 
a disclosed principal, within the scope of his authority as 
such principal’s agent. Then his act is the act of the prin- 
cipal. He is relieved from personal responsibility. The 
rule is expressed in the Latin phrase, ‘““Respondeat superior.” 

The agent may, however, by acting in excess of his 
authority, render himself personally liable to a third person 
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toward whom he so acted. (See Appendix B, Case No. 20.) 
The same rule applies where the agent acts without au- 
thority. He may incur lability for breach of warranty of 
authority whether or not the warranty of authority was 
intentionally made when he knew that he did not possess 
such authority, or whether he acted mistakenly, believing 
that he possessed authority. The element of apparent au- 
thority must also here be taken into consideration. If the 
agent acted within the scope of his apparent authority, the 
principal will be bound by the agent’s acts. Where the 
third person relies solely upon the agent’s warranty of 
authority, the agent may render himself personally liable, 
but in such a case he cannot bind his principal by his unau- 
thorized assertions. 


The agent is personally liable to a third person with 
whom he deals when he represents that he was acting for 
a principal who was not in existence at the time the contract 
was entered into. He will render himself liable if he makes 
warranties of his own in addition to those his principal 
authorized him to make and such unauthorized warranties 
are beyond the scope of his apparent authority. He is 
bound when he knows of limitations upon his authority 
but deals with a third person as if he were fully authorized, 
and such act in excess of his actual authority was not 
within his apparent authority. He may also render himself 
personally liable when he is mistaken as to his possession 
of authority and acted honestly under the mistake, where 
he has nevertheless warranted an authority which he did 
not actually possess. If he exercised authority in this man- 
ner, and the act done was beyond the scope of his apparent 
authority so that the third person could not hold his prin- 
cipal, the third person could then hold the agent for his 
breach of warranty of authority. 
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He is likewise liable when he makes false representa- 
tions as to his authority, for the making of such false rep- 
resentations was not within the scope of his apparent au- 
thority. In this case the third person may hold him civilly 
liable and sue him in damages for his breach of warranty 
of authority, and if the warranty of authority amounted 
to a fraud, the agent would render himself liable in tort. 
The agent’s liability in tort is discussed in a subsequent 
section of this chapter. 

Where the agent acts in such manner as to bind himself 
and to give the other person with whom he dealt a right to 
enforce the contract against the agent personally, then the 
agent may hold such other person to the contract, and en- 
force his right by suit. 


AGENT’S LIABILITY IMPLIED FROM MANNER 
OF SIGNING. 


55. An agent executing written instruments on behalf of 
his principal must so sign as unquestionably to bind 
his principal, or he will render himself personally 
liable thereon. 


An agent must see to it that the legal effect of his 
signature to written instruments is to bind his principal, or 
he will render himself personally liable. An agent will be 
personally liable on negotiable instruments if the form of 
his execution on such instrument is not such as specifically to 
bind his principal. As has been stated, only the person 
signing a negotiable instrument can be held liable thereon. 
If an agent signs a check or note in the proper manner, he 
will bind his principal; but if he signs his own name only 
he is personally bound. If he signs incorrectly so that the 
legal effect of his signature would not be such as to bind 
his principal, he is personally liable. (See Appendix B, 
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Cases No. 21 and 22.) The same rule applies to the 
agent’s signatures to sealed instruments or to simple con- 
tracts, because negotiable instruments must be so safe- 
guarded as to pass freely from hand to hand. This rule is 
applied strictly. 

The rule is somewhat relaxed in regard to other instru- 
ments, especially simple contracts, as the courts are some- 
what governed by the evident intention of the parties. 
Nevertheless, for his own protection and to remove all 
doubt, the agent should so sign as specifically to bind his 
principal. The agent may be acting for his principal and 
may intend to bind his principal, but this will not make 
any difference, as a general rule, if his mode of signing is 
such as to bind himself. He must see that he so signs that 
there cannot be any question that he is an agent. 

How then should an agent sign to relieve himself of 
liability? If he signs-simply “Joseph Smith, Agent,” 
“Harold Lockwood, President,” or “Albert Grimes, Trus- 
tee,” the words following the name are held to be merely 
descriptive, and do not relieve the person signing from 
personal liability. These added terms are regarded as 
means of identification only, as if the signature had been 
“Joseph Smith, Grocer.” If, however, he signs ‘Frederick 
Thomas, by Joseph Smith, his Agent,” or “The Davis Com- 
pany, by Harold Lockwood, its President,” or “Arthur 
Lawrence, Trustee of the Village of Glencoe,” he binds his 
principal and relieves himself from liability. It is better to 
go a step further and put the correct description in the body 
of the writing to be signed, as above indicated, and then 
sign in the same manner, as for example :— 


“This agreement entered into this first day of September, 
A. D. 1916, by and between Robert James, party of the first 
part, and Frederick Thomas, by Joseph Smith, his Agent, 
ELCs euc, 
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“Witness our hands and seals the day and year first above 
written. 
“Robert James. 
“Frederick Thomas, by Joseph Smith, his Agent.” 


Agents frequently sign as follows, “Joseph Smith, for 
Frederick Thomas,” or “For Frederick Thomas, Joseph 
Smith.’ These methods have been held to be good but are 
not as clear and definite as the modes of signatures above 
indicated. There have been innumerable cases in the law in 
which the form of an agent’s signature has been called into 
question, and consequently a variety of rulings in the dif- 
ferent jurisdictions. The above examples, given as correct 
examples, indicate the proper method to be used by the 
agent in signing on behalf of his principal, as upheld by the 
weight of authority. 


PRINGIPAL’S CONTRACT LIABIOV EY. 


56. The principal is liable for the acts of his agent done 
in the scope of the agent’s apparent authority. 


When an agent acts for his principal within the scope 
of his apparent authority as agent, the principal is bound, 
as the act is considered in law the act of the principal. If 
the act done by the agent was in excess of his actual au- 
thority but within the scope of the agent’s apparent author- 
ity the principal still is bound. This is true even in case 
the agent was disobedient in carrying out the principal’s 
instructions for if the principal clothes the agent with ap- 
parent authority to do a certain act he must abide by the 
consequences. The third person has a right to assume to 
some extent that the agent is acting within the scope of his 
agency if all appearances so indicate, especially if the prin- 
cipal has allowed the agent to act so as to create the im- 
pression that he has the authority to do the act in question. 
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The third person is also justified in dealing with the agent 
in the same manner in which he dealt in former transac- 
tions to which the principal may have made no objection. 
Of course if the third person knew that the act proposed 
was in excess of the agent’s authority, or if the act was 
one entirely dissimilar from prior dealings had with the 
agent, or if the third person takes a chance that the act is 
authorized, he cannot then hold the principal. 


The principal cannot relieve himself from liability to 
third persons by giving secret instructions to his agent; nor 
can the principal and agent have private agreements which 
will affect the third person’s rights against the principal. 
(See Appendix B, Case No. 23.) 


The principal cannot be held by a third person on a con- 
tract which he makes with the agent where he has acted in 
collusion with the agent, the intent of the agent and the 
third person being to impose on the principal by means of 
their collusive act. (See Appendix B, Case No. 24.) 


PaeI Lily OF UNDISCLOSED PRINCIPAL. 


57. When an agent deals with a third person, and the 
agent fails to disclose his principal, the third person 
upon discovery of such undisclosed principal may 
elect to hold him instead of the agent if he acts 
within a reasonable time after his discovery of such 
undisclosed principal. 

This rule is subject to the following exceptions :— 
The undisclosed principal cannot be held when the 
- third person elects to hold the agent. 
The third person’s right to hold the undisclosed 
principal is subject to the state of accounts be- 
tween such principal and his agent. 
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An undisclosed principal cannot be Feld on instru- 
ments under seal. 

An undisclosed principal cannot be held on negotia- 
ble instruments. 


A principal is designated as “undisclosed” either when 
the third party does not know that there is any principal at 
all or if the third party is aware that the person with whom 
he deals is an agent but does not know who the principal 1s. 
Thus, if an agent be appointed to buy a horse for his prin- 
cipal the agent might represent to the seller of the horse 
that the agent is buying the horse for his own use; or the 
agent might inform the seller that the horse was being pur- 
chased for a third person without telling the seller who the 
third person is. In either case the principal is said to be 
“undisclosed.” 

If the agent dealing with a third person fails to disclose 
his principal, the third person may hold the agent liable as 
the other party to the contract. If the undisclosed principal 
is subsequently discovered by the third person he may elect 
to hold the undisclosed principal liable instead of the agent 
with whom he dealt. The reason for this is that the principal 
is the real party in interest and should of right be bound. 


There are certain exceptions to the rule that the undis- 
closed principal may be held upon discovery. When the 
third person discovers the undisclosed principal, he has the 
right to choose whom he will hold, the undisclosed principal 
or the agent with whom he dealt. In such a case, however, 
he must make his election within a reasonable time, or his 
sole remedy will be against the agent. Once the third per- 
son elects to hold the agent, he thereby releases the undis- 
closed principal from liability and cannot afterwards dis- 
regard his act of election and hold the principal. The law 
does not permit the third person an indefinite time to make 
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up his mind. If a reasonable time passes, it will be pre- 
sumed that he is permitting his transactions with the agent, 
as the other party to the contract, to stand. Likewise, his 
intention may be inferred from other acts, as by a suit in- 
stituted against the agent or by his declaration, either verbal 
or written, of his intention to hold the agent. An election 
cannot be presumed in any manner by sending bills to the 
agent or otherwise, before the third person knows that there 
is a principal who was undisclosed. In other words, his 
election must be made with a full knowledge of all the facts. 


Where the principal has paid money to his agent to 
settle with the third person, and the state of accounts be- 
tween the principal and his agent would show that it would 
be unjust to the principal and a hardship upon him to permit 
the third person to -hold him, he cannot be held. (See 
Appendix B, Case No. 25.) The third person up to the 
time of his discovery of the undisclosed principal has dealt 
with the agent as an individual and afterwards to permit 
him to hold the principal, where the principal has acted in 
good faith and settled with the agent in the particular 
transaction, would be unfair to the principal, and would be 
giving the third person more rights than he ever contem- 
plated that he possessed. For this reason an exception is 
made in the law in this connection, because a different rule 
would be harsh and inequitable. When the principal has 
settled with the agent in good faith, the third person’s only 
remedy is against the agent. 


The rule that an undisclosed principal may be held for 
the acts of his agent is not applicable to sealed instruments 
executed by such agent. The person in whose behalf a 
sealed instrument is executed is the only one who can be 
held thereon and if the principal’s name does not appear 
upon the instrument he cannot be held. 
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A negotiable instrument does not fall within the above 
rule; for, as previously stated, only the person in whose 
name the instrument is executed can be liable thereon. As 
a consequence a negotiable instrument is of necessity an 
exception to the rule. 


There can be no ratification by an undisclosed principal. 
Of course, third persons with whom the agent dealt may 
permit the principal to adopt the agent’s acts, but if such 
third person objects and insists upon holding the agent, the 
principal cannot insist upon ratifying the agent’s acts and 
force the third person to treat him as the other party to the 
contract. 


A disclosed principal may ratify whether or not there 
was actual or apparent authority. This rule does not, how- 
ever, apply in the case of the undisclosed principal for 
there was not known or represented to be any authority on 
the part of the agent to represent a principal. 


Where an undisclosed principal obtains goods through 
his agent by means of deception, the third person is not 
bound to recognize such undisclosed principal. (See Ap- 
pendix B, Case No. 26.) 


LIABILITY OF PRINCIPAL AND AGENT 
WHERE AGENCY REVOKED. 


58. When an agency is revoked and notice of revocation 
is brought home to those with whom the agent dealt, 
neither the principal nor the agent is under any 
further liability to third persons for subsequent acts 
of the agent as such. 


Where the agency is revoked and third persons are not 
notified of such revocation, the principal will be 
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liable for acts of his agent subsequent to such 
revocation until notice of such revocation is com- 
municated. 

The agent may be held for breach of warranty of au- 
thority if he continues to act under an agency which 
to his knowledge has been revoked. | 


When an agency is revoked it is the duty of the principal 
to give notice of such revocation to those who dealt with 
such principal’s agent. Such notice must be actually brought 
home in some manner to those who have previously dealt 
with such agent or the principal will continue to be respon- 
sible for the acts of such agent done within the scope of his 
previous authority. Notice of revocation need not be formal 
so long as it is actually communicated in some manner to 
those with whom the agent dealt prior to the revocation. 
Such notice may even be given by the agent. If the agent 
acted under a power of attorney, general in its terms, the 
principal will relieve himself from lability by recording a 
revocation of such power of attorney. If an agent deals 
with third persons after his agency has been revoked and 
he has knowledge of the fact of the revocation, though he 
may bind his principal if he acts within the scope of his 
apparent authority, he will be responsible to his principal for 
such unauthorized acts. If he acts as agent after such 
revocation, of which he has knowledge, and does acts in 
excess of his authority, so that the third person cannot hold 
the principal, the third person may then hold the agent. 


Where a third person has dealt with a special agent, 
whose authority was limited to a particular act, the principal 
is not bound, after the act is performed, to communicate 
notice of revocation to the person with whom some special 
agent dealt, as a special agent’s authority ends when he 
completes the transaction he was employed to complete. 
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LIABILITY OF PRINCIPAL AND. AGENT FOR 
TORT, 


59. The principal is liable for the torts of his agent when 
such torts are committed in the course and as a part 
of the agent’s discharge of his duty as agent. 


The agent is likewise liable in damages to third per- 
sons for his tortious acts. 


Where a principal and agent become liable in tort, the 
injured person may sue the principal alone, or the 
agent alone, or both of them jointly. 


The principle that an agent’s act binds his superior ap- 
plies as well to torts as to contracts. When an agent com- 
mits a tort in the discharge of his duty as agent, and the 
commission of such tort is within the scope of his duties, 
the principal will be bound. (See Appendix B, Case No. 
2/.) 

The fact that the agent will also render himself liable for 
his tortious acts does not relieve the principal from liability 
if the act was done in the course and as a part of the agent’s 
discharge of his duty. Of course, if the principal directed 
the agent to commit a tort, or in some way aided his agent in 
its commission, there is no question as to his liability. Then 
the principal and agent are joint tort-feasors (Latin, wrong 
doers, those who commit torts). 


Thus, where an agent was employed to loan money for his 
principal and by his principal’s authority and consent the agent 
charges usury to the borrower, the principal is a joint tort- 
feasor with his agent. 


A sales-agent, who had been driving an automobile for his 
principal, reported that he had repeated trouble with boys 
“hitching on,” and the principal told him to kick them off, if he 
was so troubled in the future. The agent followed the prin- 
cipal’s instructions and kicked a boy so viciously as to knock 
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him from the machine and seriously injure him. The principal 
was liable with his agent for the tort committed. 


The rule that a principal is liable for the torts of his 
agent is a good one and is just. It places the duty upon the 
principal of exercising care in the selection of his agent, and 
prevents him from hiding behind an agent’s financial irre- 
sponsibility in event a tort is committed. It also prevents 
secret planning between the principal and his agent in at- 
tempts to practice frauds on persons with whom the agent 
deals. 


Though the principal is liable for torts committed by his 
agent in the course of such agent’s employment, he is not 
liable for willful and independent torts which his agent may 
commit. For such torts the agent is individually liable, as 
they were not authorized and their commission was unneces- 
sary. 


Thus, where a railroad station agent became abusive while 
checking a trunk for a person who had purchased a ticket, pro- 
voked a quarrel with the ticket-purchaser and engaged in a 
fight with him, the court held that the tortious act of the agent 
was not in the line of his duties; that he merely gratified his 
personal resentment and spite, and the railroad company could 
not be held for his tortious act. 


Though the agent will render his principal liable for the 
commission of torts within the scope of his duties, he does 
not thereby absolve himself from liability. If the tort was 
authorized by the principal or if the principal aided in the 
commission of the tort, he is equally guilty with his agent; 
and the third person may hold either the agent or the prin- 
cipal or both the principal and the agent jointly. As be- 
fore stated, if the tort is willful and independent, the agent 
may be solely liable and the principal may be exonerated. If 
a third person chooses so to do he may hold the agent solely, 


08 Ace. Choo 


if the agent was guilty of a tort. (See Appendix B, Case 
No. 28.) An agent cannot escape liability by charging his 
principal with responsibility for authorizing his tortious con- 
duct. 

Thus, where an agent became liable for false imprisonment 
in commencing suits for his principal, he cannot defend that he 
was acting under his principal’s instructions. If he converts 
goods belonging to a third person he cannot defend that he 
acted as agent in so doing. 

A principal cannot confer authority upon an agent to do 
an illegal act, hence an agent is liable as principal if he com- 
mits an illegal act. He cannot escape liability by saying 
that his principal ordered him to do the act. 

Thus, where an agent sold liquor without a license, in a 
place where a license was required, he could not escape the con- 


sequences of his violation of the law by laying his acts at the 
door of a principal who, he alleged, had ordered such sale. 


ADMISSIONS OF AGENT TO BIND PRINCIPAL. 


60. Admissions made by an agent as a part of his author- 
ized acts are binding upon the principal. 

Admissions of an agent which he makes in the 

performance and as a part of the acts which he is 
authorized to do will bind the principal. 


It is indispensable that an admission made by an agent, 
in order to bind his principal, must be made as a part of the 
act done. It is not a part of the act or acts done if it is 
made before or after the doing of the act, and in such 
case does not bind the principal. 


Thus, where an agent made an assertion to a third person. 
that an article which he had sold on behalf of his principal was 
defective, and such admission was made some months after the 
agent left his principal’s employ, such an admission on the 
agent’s part would not bind his principal. 


S6l Notice to AGENT—TO PRINCIPAL. 09 
POmCrE TO AGENT AS NOTICE TO PRINCIPAL. 


61. Notice to the agent acting in the course of his employ- 
ment as an agent is notice to his principal. 


If an agent possesses certain knowledge at the time of a 
transaction consummated during the course of his duties 
as agent, such knowledge will be presumed to be in the 
possession of the principal. 


Thus, where a person notified’an agent that he had paid a 
bill due to the agent’s principal, and the principal afterwards 
through other employees attached such third person’s goods for 
the debt, the principal, when sued for the wrongful attachment, 
was estopped to deny that the notice of payment given to the 
agent had not been received by him. In other words, the law 
conclusively presumed that he had received the notice which 
his agent had received and such notice was imputed to him as a 
matter of law. 


The rule that notice to the agent is notice to his prin- 
cipal does not govern when the agent is under some duty 
not to make disclosures, or when it is found that the agent 
is acting adversely to his principal. When an agent is act- 
ing adversely to his principal’s interests, as where he is 
converting his property or embezzling his funds, notice to 
the agent by a third person in respect to such property or 
such funds cannot be imputed to the principal. 


Thus a banker employs a cashier and the cashier gives a 
bond to secure the faithful performance of his duties, such 
bond reciting that the sureties therein shall be immediately 
notified of any embezzlement by the cashier coming to the notice 
of the banker, otherwise the sureties will be discharged. The 
cashier embezzles money. In such a case the knowledge of the 
cashier of his own embezzlement would not constitute notice 
to his principal, the banker, so as to relieve the sureties from 
liability. 


CHAPTER X. 
PARTICULAR CLASSES OF AGENTS. 


62. Factors. 

63. Brokers. 

64. Auctioneers. 
65. Attorneys. 


FACTORS. 


62. A factor, commonly called a commission merchant, is 
an agent to whom owners send goods for such factor 
to sell on a commission basis. 

A factor has authority to sell in his own name, to give 
credit, to receive purchase-money, to accept negoti- 
able paper, and to make warranties. 


A factor possesses broad powers; he receives his prin- 
cipal’s goods, has them in his personal possession, and usu- 
ally sells them in his own name. He has tne implied powers 
conferred by the usages of the business of a factor, viz., to 
sell, to give credit to responsible purchasers, to receive pur- 
chase-money, to accept negotiable paper, and to make the 
usual warranties. He may not, however, pledge his prin- 
cipal’s goods. (See Appendix B, Case No. 29.) 

A factor’s duties, as those of any other agent, are to 
act in good faith, to use diligence in making sales, and to 
account *o his principal. He must also obey instructions; 
and, if wis instructions from ‘his principal should be spe- 
cific, he is bound to follow them. He is bound to care for 
his principal’s goods; and, if he agrees to insure, as he fre- 
quently does, he must carry out his agreement. The rights 
and duties to third persons are governed by the general rules 
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of agency governing undisclosed principals. A factor may 
sue in his own name to enforce the contract because he sells 
in his own name. The factor has a general lien on goods 
in his possession; and, if necessary, may sell sufficient of 
them to satisfy his lien. This lien is lost if he parts with 
possession of the goods. 

Many states have passed Factor’s Acts, which govern 
sales by factors. These are statutes passed as protective 
measures for innocent purchasers who buy from factors 
and who have no knowledge of any limitations upon his 
power to sell. 


BROKERS. 


63. A broker is one who acts as an intermediary. He 
brings the parties to a transaction together, and 
secures the execution of a contract. 


Sometimes a broker merely brings parties to a trans- 
action together, and again he may have authorization from 
one of the parties to act as his agent and execute the con- 
tract for his principal. The contract is generally made in 
the name of his superior, and he is not in possession of 
the goods, as is the case with a factor. The best known 
classes of brokers are: real estate, insurance, stock and 
merchandise brokers. The broker has little implied author- 
ity, and generally acts upon authority to do a specific thing. 
He is a special agent employed usually on a contingent fee 
basis, his fee being earned when he finishes the act he was 
employed to perform. Where a broker is employed to se- 
cure a purchaser, he is entitled to his commission when he 
produces such purchaser. (See Appendix B, Case No. 30.) 

A broker, being a special agent, a mere negotiator, must 
strictly pursue his limited authority. Since the broker does 
not have authority to act in his own name, he may not sue 


102 AGENCY. Chet 


the person with whom he contracts for his principal to en- 
force the contract. The person in whose name he acted inust 
institute a suit, if a suit is to be instituted. As a general 
proposition the broker does not possess authority to receive 
money in connection with a transaction which he closes, and 
the money must be paid over to the person for whom he 
acts, 


AUCTIONEERS. 


64. An auctioneer is an agent employed to sell his prin- 
cipal’s goods at public sale, usually selling to the 
highest cash bidder. 


An auctioneer has little apparent authority. His au- 
thority is generally limited to the authority con- 
ferred by his principal to conduct the particular sale 
in question. 


An auctioneer possesses very little apparent authority. 
His authority is restricted to the authority conferred by his 
principal to conduct the particular sale in question. He has 
no authority to sell except on the owner’s terms, and may 
not warrant the goods sold unless given express authority 
so to do by his principal. He is the buyer’s agent to the 
extent that his entries in his book of sales will constitute a 
sufficient memorandum to bind the buyer, and the seller as 
well, to the contract of sale. Such entries are also suffi- 
cient to satisfy the requirements of the Statute of Frauds 
in those states where the Statute of Frauds, concerning sales 
of personal property, is in force. 


A sale at auction is complete when the auctioneer ac- 
cepts a bid as a final one. If a sale is without reserve, the 
auctioneer cannot refuse a bid, otherwise he may. Secret 
bidding by an owner or his agent will render a sale so made 
voidable for fraud. An owner can openly bid, unless the 
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sale is advertised or stated to be without reserve. An 
auctioneer has no authority to rescind a sale after the sale 
is made. After a sale is made, the authority of the 
auctioneer is exhausted, and he possesses no authority to 
take back goods and rescind a sale. Many states have 
statutes governing the conduct of sales by auctioneers. 


ATTORNEYS. 


65. An attorney is the agent of his client for the purpose 
of conducting the litigation of the client’s suit or of 
transacting any other business for which he was 
employed by his client. 


An attorney has a broad apparent authority, and his 
acts in the conduct of litigation or the completion 
- of other transactions are binding upon his clients. 


An attorney possesses a broad apparent authority. 
Where he is employed to conduct litigation for his clients, 
he possesses apparent authority to file all necessary plead- 
ings in connection with the litigation, to make motions, to 
ask for and to grant continuances, and to bind his clients 
by his admissions made in connection with the case at bar. 
Where he is employed to represent his client in other trans- 
actions, he has apparent authority to bind his client by his 
acts in connection therewith. .The client of course retains 
the right to discharge his attorney and to employ new 
counsel, and may in some instances revoke certain unau- 
thorized acts which the attorney does; but as a general rule 
the client is bound by the action of his attorney. If the at- 
torney should exceed his authority, his remedy is against 
the attorney. 


CHAPTER Ak 


TERMINATION OF RELATION. 


66. Death of Principal or Agent. 

6%. Insanity of Principal or Agent. 
68. Bankruptcy of Principal or Agent. 
69. Revocation by Principal or Agent. 
70. War. 

%1. Accomplishment of Object. 

%2. Change in Conditions. 

73. Lapse of Time. 


DEATH OF PRINCIPAL OR AGENT. 


66. The death of the principal terminates the agency, ex- 
cept where the agency is coupled with an interest. 


The death of the agent likewise terminates the relation. 


The causes operating to terminate contracts generally 
operate to terminate a contract of agency; hence the death 
of either party terminates the relation, except where the 
agency is coupled with an interest. In this case, as previ- 
ously stated, the agent is in a sense a partner in the agency, 
and it would be inequitable that death should eliminate the 
interest. 

If a partnership is principal or agent, the death of a 
partner terminates the agency, because the death of one 
partner operates as a dissolution of the partnership. Where 
there are two joint principals, death of one of such joint 
principals operates to terminate the relation. Where the 
death of the principal is unknown, a third person subse- 
quently dealing with the agent can acquire no rights against 
the principal’s estate. 
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Thus, where an agent’s principal was a soldier, and the 
agent made an agreement with a third person, but at the time 
of the making of the contract the principal had been killed in 
battle, such fact being unknown to either the agent or the third 
person with whom he dealt, the third person was not permitted 
to enforce the agreement thus entered into. 


INSANITY OF PRINCIPAL OR AGENT. 


67. The insanity either of the principal or of his agent will 
terminate the relation. 


If either the principal or his agent becomes insane during 
the term of the agency, it is terminated by operation of law, 
for the reason that the insane person is no longer a compe- 
tent contracting party. Though the acts of an insane agent 
may be binding upon the principal 1f the agent has sufficient 
intelligence to complete a transaction in behalf of his prin- 
cipal, the agent’s insanity arising during the term of the 
agency will terminate the relation so far as any rights be- 
tween the principal and the agent are concerned. 


DeanKkUPICY OF PRINCIPAL OR AGENT. 


68. Bankruptcy or insolvency of the principal terminates 
the relation. 
The bankruptcy of the agent will terminate the agency 
if the bankruptcy or insolvency of such agent is con- 
nected with the agent’s business. 


Bankruptcy of the principal will terminate the relation 
of principal and agent, except that such bankruptcy of the 
principal will not operate to revoke the power of the agent 
when the agency is coupled with an interest. The agent 
may complete his contract and protect himself, if conditions 
are such as to make this possible. Bankruptcy or insolvency 
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of the agent will terminate the relation if the bankruptcy 
is connected with the agent’s business as agent for his prin- 
cipal. If, however, the agent is merely carrying out his 
principal’s instructions, or is simply a salesman, the fact 
that he becomes a bankrupt or insolvent will not affect the 
relation of principal and agent. 


REVOCATION BY PRINCIPAL OR AGENT. 


69. A revocation either by the principal or by the agent 
will terminate the agency. 


Naturally, a revocation, whether rightful or otherwise, 
will terminate an agency, except where the agency is coupled 
with an interest. 


The principal is liable for acts of his agent done a short 
time after the termination of the relation where third per- 
sons do not have any notice of such termination. Therefore, 
it is the principal’s duty to notify third persons if he wishes 
to protect himself, and it is the duty of the agent to do no 
more acts as agent after the relation is terminated. If the 
agent assumes to act as agent with knowledge of the fact 
that the agency is terminated, he will render himself per- 
sonally liable for such wrongful conduct. 


WAR. 


70. War between two countries will operate to terminate 
the relation of principal and agent where the agency 
involves dealings between residents of the warring 
nations. 


As war suspends commercial intercourse between the 
hostile nations, contract relations existing between residents 
of the belligerents are likewise terminated, for it is not 
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only contrary to public policy to permit contracts of agency 
to remain in force, but it is virtually impossible for the 
parties to carry out their contract. 


ACCOMPLISHMENT OF OBJECT. 


71. When the object for which the agency was created is 
accomplished, the agency is thereby terminated. 


When an agent is employed to do a particular thing, 
and he completes the transaction he was employed to com- 
plete, the agency is terminated, as the contract is fulfilled. 


Thus, where an agent was employed to secure a loan and he 
secures the loan, the object of the agency 1s accomplished, and 
the agency is terminated. 


CHANGE IN CONDITIONS. 


72. Where there is a material change in conditions affect- 
ing the subject-matter of an agency, it will be 
terminated by such changed conditions. 


Where an agency is created for a certain purpose, and 
new conditions arise which make it impossible to carry out 
the terms of the agency, the agency is thereby terminated. 


Thus, where an agent was appointed to sell a horse and the 
horse died before the sale was made the conditions were so 
changed by the destruction of the subject-matter of the agency 
that the relation was thereby terminated. 


Where there has been a legal attachment of the principal’s 
goods which are the subject-matter of the agency, so that the 
principal loses control of them, the agency is thereby termi- 
nated. 

Where the agent, before the performance of his duty and 
with the principal’s consent, becomes adversely interested in the 
subject-matter of the agency, the relation is thereby terminated. 
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Where an agent is authorized to sell a house, and it is sold 
by the principal before the agent can sell it, and the agency is 
not an exclusive one, the relation is terminated, as the prin- 
cipal no longer has the right to authorize the sale of the prem- 
ises in question. 


Where an agent was appointed to sell liquor in a certain 
locality, and a law was passed prohibiting the sale of liquor in 
the territory in question, the contract was thereby terminated, 
as the agent could no longer lawfully carry on the agency in 
that particular place. 


LAPSE OF TIMEE 


73. Where an agency is created to continue for a definite 
time, the relation is terminated at the expiration of 
such term. 


An agency created to terminate at the end of one year 
will terminate at the end of the year. Where the contract 
specifically sets a definite time during which the agency is 
to be in force it ends at the end of the time stated and the 
later acts of the agent do not bind the principal if third 
persons are properly notified of such termination. 


APPENDIX A, 


FORM OF POWER OF ATTORNEY TO SELL AND 
CONVEY LAND. 


KNOW ALL MEN BY THESE PRESENTS, That I 
have made, constituted and appointed and by these presents do 
make, constitute and appoint Richard Jones my true and lawful 
attorney, for me and in my name, place and stead to grant, bar- 
gain and sell the following described real estate, situate in the 
County of Cook and State of Illinois: (here insert description), 
for such sum or price, and on such terms, as shall seem to him 
just and proper; and for me and in my name, place and stead, 
to make, execute and acknowledge good and sufficient deeds for 
the said premises, with or without covenants and warranties, 
giving and granting unto Richard Jones, said attorney, full 
power and authority to do and perform all and every act and 
thing requisite and necessary to be done in and about the prem- 
ises, as fully and to all intents and purposes as I might and 
could do if personally present, with full power of substitution 
or revocation, hereby ratifying and confirming all that my said 
attorney or his substitute shall lawfully do or cause to be done 
by virtue hereof. 


IN WITNESS WHEREOF I have hereunto set my hand 
and seal the first (1st) day of October, A. D. 1916. 


(Signature) Jacop SmitTH. (Seal) 
Sealed and delivered 


in the presence of: 
Arthur James. 


STATE OF ILLINOIS ss 
COUNTY OF COOK | 


On the first day of October, A. D. 1916, before me, Harry 
Taylor, a Notary Public, in and for the County of Cook in 
the State of Illinois, appeared Jacob Smith, personally known 
to me to be the person whose name is subscribed to the fore- 
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going power of attorney, as having executed the same and then 
acknowledged the execution thereof as his free act and deed, 
for the purpose therein set forth. 

Given under my hand and seal. 
(Seal) Harry Taytor, Notary Public. 


FORM OF POWER OF ATTORNEY TO COLLECT 
DEBTS. 


KNOW ALL MEN, That 2, Jacob Smith, of Chicago, in 
the County of Cool: and State of Illinois, do hereby make, con- 
stitute and appoint Richard Jones, of Chicago, in the County 
of Cook and State of Illinois, my true and lawful attorney, for 
me and in my name, place and stead to ask, demand, sue for, ” 
collect, receive and give receipts for all moneys, debts and 
demands of any kind and character, which are now due or shall 
or may become due, owing and belonging to, or kept from me 
by (here insert names of the debtors), and to do and perform 
all acts and things in the execution of the aforesaid business 
as fully and completely as I might were I present. 


IN WITNESS WHEREOF I hereunto set my hand and 
seal this first (1st) day of October, A. D. 1916. 


(Signature) JAcosp SmitH. (Seal) 
Signed, sealed and delivered 


in the presence of : 
Arthur James. 


FORM OF POWER OF ATTORNEY TO CARRY ON 
BUSINESS. 


KNOW ALL MEN BY THESE PRESENTS, That I, 
Jacob Smith, of the City of Chicago, County of Cook and 
State of Illinois, have made, constituted and appointed and by 
these presents do make, constitute and appoint Richard Jones, 
of the City of Chicago, County of Cook and State of Illinois, 
my true and lawful attorney, for me and in my name, place 
and stead to manage and carry on the business owned-by me 
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and located at 100 Washington Street, City of Chicago, 
County of Cook and State of Hlinois, to buy and sell goods 
for cash or on credit on my account, for such prices as shall 
seem meet, to sue, collect or compromise all claims due me or 
to become due to me in connection with the foregoing business, 
and to make and execute, sign, seal and deliver for me and in 
my name, all bills, bonds, notes or instruments in writing, 
which shall be necessary for the management of the said busi- 
ness; giving and granting unto my said attorney full power 
and authority to do and perform all and every act and thing 
whatsoever requisite and necessary to be done in and about the 
premises, as fully and to all intents and purposes as I might 
or could do if I were personally present, with full power of 
substitution and revocation, hereby ratifying and confirming 
all that my said attorney or his substitute shall lawfully do or 
cause to be done by virtue hereof. 


IN WITNESS WHEREOF, I hereunto set my hand and 
seal this first (1st) day of October, A. D. 1916. 
(Signature) JAcoB SMITH. 
Signed, sealed and delivered 
in the presence of: 
Arthur James. 


FORM OF REVOCATION OF POWER. 


PAOW ALI MEN BY THESE PRESENTS THAT 
WHEREAS I, Jacob Smith, in and by my letter of attorney 
made the first day of October, A. D. 1916, did make, consti- 
tute and appoint Richard Jones, of the City of Chicago, County 
of Cook and State of Illinois, my true and lawful attorney, for 
me and in my name, place and stead, to (here insert the power 
granted in the original letter of attorney) as by the said letter 
of attorney appears. 


NOW THEREFORE, I, the said Jacob Smith, by these 
presents, do hereby revoke, countermand, annul and make 
void the said power of attorney dated October first (1st) A. D. 
1916, and all power therein and thereby or in any manner 
whatsoever given or intended to be given to said Richard 
Jones. 


IN WITNESS WHERE 
and seal this tenth (roth) ies of ae 


Signed, sealed and delivered 
in the presence of: 
Arthur James, 
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APPENDIX B. 
ILLUSTRATIVE CASES. 


CASE No. 1. 


BAXTER v. LAMONT. 
Cieg1) 00 1il. 237, 


Facts: Baxter sued Lamont for damages for Lamont’s 
alleged failure to comply with a contract to convey certain real 
estate in Cook County, Illinois. The contract sued upon was 
based upon the following letter: 


“Janesville, April 21, 1870. 
PMc EN. Fay, 
"Dear Sit : 

“Your letter of yesterday by the hand of Mr. Story 
has been received, etc. In regard to the proposition made to 
exchange ten acres of my land at Irving Park for a house and 
lot in Freeport, I cannot think of it for a moment. I have an 
offer of $800.00 per acre net for it. Now, I desire, if I sell 
any, to sell the whole. My terms are, the party purchasing it 
to assume the mortgage now on it, due in one and two years 
from the twenty-second day of last March, of $5,275.00, the 
balance to be paid to me, one-third cash, the rest in one and 
two years, at 8 per cent. Now if you can sell it on these terms, 
within a few days, you can sell it for $800.00 per acre, net. I 
am in receipt of letters daily in regard to that property. I re- 
ceived a letter from a gentleman three days since, wishing to 
know the least I would take for it. I wrote to him he might 
have it for $900.00 per acre on the terms above mentioned. 

“The property is not in the hands of real estate men to sell 
at present, excepting one party, and that is at $1,000.00 per acre, 
and I think it will bring it by the first day of next June. 

“Yours respectfully, 


“CS, W, LAMONT.” 


When Fay received this letter he made the following con- 
tract with Baxter: 
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“THIS AGREEMENT, made this twenty-third (23rd) day 
of April, 1870, between G. W. Lamont of Janesville, Wiscon- 
sin, of the first part, and James Baxter, of the City of Chicago, 
of second, 


“WITNESSETH, That the said party of the first part has 
this day bargained and sold to said Baxter the following de- 
scribed twenty acres of land in the County of Cook and State 
of Illinois :—(here follows description), for and at the price of 
eight hundred fifty dollars ($850.00) per acre........ and to 
receive in payment for the same, fifty dollars ($50.00), cash in 
hand. As soon as an abstract is placed in said Baxter’s hands, 
which said Lamont agrees to furnish within a reasonable time, 
then said Baxter has thirty (30) days to examine the same, 
_ and so soon as he is satisfied with said title, Warranty Deed is 

to be signed by said Lamont and wife (if married) in the usual 
form; and it is agreed that then the said Baxter shall pay or 
cause to be paid to said Lamont the sum of Three Thousand 
Seven Hundred and Fifty Dollars ($3,750.00), and assume a 
certain mortgage on said premises of Five Thousand Two Hun- 
dred and Seventy-five Dollars ($5,275.00) payable in one and 
two years from the twenty-second (22nd) day of March last, 
and the balance of said purchase money to be paid half in one 
year and balance in two years, all of the unpaid principal to 
bear interest at eight per cent (8%) per annum, payable with 
each payment as it becomes due, and payable, and the said La- 
mont binds himself under a penalty of Two Thousand Dollars 
($2,000.00), in case the title is not perfect, the said twenty 
acres of land, and which amount he agrees to pay said Baxter 
in such case, and also all other damages and expenses.” 


Lamont then refused to convey the premises to Baxter, as 
the contract entered into by Fay with Baxter in Lamont’s be- 
half was different in terms from the authorization to Fay in 
Lamont’s letter. Baxter then brought his suit. 


Argument of Defeated Party (Baxter): Lamont’s letter to 
Fay authorized him to make the contract sued upon, and 
Lamont had no right to refuse to convey under said contract. 


No. 2 ILLUSTRATIVE CASES. 1S 


Law Applied (Opinion delivered by Judge Breese of the 
Supreme Court of Illinois): The question presented is one of 
fact. Was the agent Fay authorized by the letter of April 
twenty-first to make the contract sued on? Comparing the con- 
tract made with the euthority conferred by that letter, the 
answer must be, as the jury found, in the negative. The letter 
authorizes an absolute sale at a stipulated price, on specified 
terms. The contract gives the purchaser an option. There is 
no warrant for this in the letter. The purchaser by the con- 
tract had the option to forfeit the fifty dollars or complete the 
contract. He had thirty days after the abstract should be 
placed in his hands in which to decide. And this forms an- 
other objection to the contract made by Fay. There is no 
mutuality in it, for while Lamont could be compelled to per- 
form, appellant could not be so compelled. In addition the 
agent has contracted that Lamont shall pay two thousand dol- 
lars in case his title is not perfect, and all other damages and 
expenses. It is very clear no such authority was given Mr. 
Fay by the letter of April Twenty-first. 


Fay was a special agent for a special purpose, and it was 
the duty of Baxter to know the extent of his authority. This 
he was to see to at his peril. 


CASE No. 2. 


DocceEtt et al. v. GREENE. 
(1012) 254.111 164;08 N; E. 270, 


Facts: On November second (2nd), 1903, the defendant, 
Horatio N. Greene, at Owego, New York, conveyed to Julia 
F. Heyworth of Chicago, for a consideration of $45,000.00, a 
lot in the City of Chicago. The defendant’s son, Frank C. 
Greene, who lived in Chicago, had been in charge of the prop- 
erty in the city for some years, collecting the rents, etc. Julia 
F. Heyworth owned adjoining property, and the two families 
had been friends for many years. There had been occasional 
negotiations for the purchase of the property, by Mrs. Hey- 
worth, through her sons, Warren and James, with Frank C. 
Greene, for about six years. In October, 1902, Doggett, one of 
a firm of real estate brokers, called on Frank C. Greene in 
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reference to a sale of the property to Mrs. Heyworth, and was 
told by him that he would submit any proposition for a sale 
to his father. On October 30, 1902, Doggett wrote a letter 
to Frank C. Greene submitting an offer from Lawrence Hey- 
worth, in the sum of $40,000.00 for the lot. On November 4, 
1902, Frank C. Greene wrote Doggett saying that it would be 
useless to submit the offer to his father as he knew it would 
not be considered. The next day Doggett wrote Frank C. 
Greene making a proposition to lease the premises with an op- 
tion to buy at a later date. Greene telegraphed the offer to his 
father, who replied by telegram: “Offer refused, will not lease, 
letter coming.” About a year later, on November second (2nd), 
1903, the lot was conveyed as above stated. Doggett, learning 
of the sale, sued for his commissions on the ground that it was 
through his efforts that the sale was made. Doggett claimed 
that he had entered into certain negotiations with Mrs. Hey- 
worth, which she denied. He also claimed that he had seen a 
letter in Frank C. Greene’s possession, containing this state- 
ment, written by the father: “Do not want to lease this prop- 
erty, but want to sell; and use your own judgment as to price.” - 
Horatio M. Greene denied that he had ever written such a let- 
ter. Doggett also claimed that Frank C. Greene had told him 
that he would accept $45,000.00 for the property and that if 
Doggett would get it from Heyworth he would pay his 
commission. 


Argument of Defeated Party (Doggett): That it was 
through his efforts that the purchaser was produced and the 
sale consummated ; that the younger Greene had authority from 
his father to fix a price for the lot and that such authority gave 
the younger Greene implied authority to employ a broker to 
assist him to find a purchaser. 


Law Applied (Opinion delivered by Judge Cartwright of 
the Supreme Court of Illinois): There was no evidence tend- 
ing to prove that Frank C. Greene had any express authority 
from his father to employ a broker, and authority to fix a 
price would not preclude his making the sale himself without 
the aid of a broker. Authority to fix a price or to sell the 
property given to Frank C. Greene gave him no implied au- 
thority to employ a broker in the absence of any evidence of 
an established custom for the employment of sub-agents to 
assist in the sale of the property. There was no evidence of 
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any stich custom or anything tending to prove that Frank C. 
Greene could not sell the property without the assistance of 
brokers. There was no evidence from which the jury could 
find that the employment of a broker was one of the necessary, 
proper and usual things to be done for the proper exercise of 
the authority to sell and use discretion as to the price. This 
is not a case where an agent was authorized to do some act 
which he could not do himself, and Doggett cannot recover, 
for authority to sell the property does not alone imply author- 
ity to employ a broker to assist in the sale. 


CASE No. 3. 


Cox v. HorrMAN. 


(1838) 4 Devereux and Battle, 180. 


Facts: Mrs. Hoffman, wife of the defendant, borrowed a 
mule from Cox’s overseer. While the mule was being used in 
defendant’s service, it was so seriously injured that it died. 
Hoffman was not at home when the mule was injured. When 
he was later told about the injury he told his wife that: “He 
was sorry, and that she had done wrong.” The evidence 
showed that Mrs. Hoffman had previously, with her husband’s 
approval, borrowed work animals from the plaintiff, and that 
she had been in the habit of borrowing work animals from an- 
other neighbor with her husband’s approval. 


Argument of Defeated Party (Hoffman): That he had not 
authorized the borrowing, nor approved of it. 


Law Applied (Opinion delivered by Judge Daniels of the 
Supreme Court of North Carolina): A wife may become an 
agent for her husband. Such appointment of agent may be 
inferred from acts, and the conduct of the proposed principal 
respecting her. When the relation of principal and agent is to 
be inferred from the conduct of the principal, his conduct fur- 
nishes evidence of the extent of the authority as well as of its 
existence. In determining questions of this character the 
general rule is that the extent of the agent’s authority is meas- 
ured by the extent of the usual employment of the agent by his 
principal. An agency may be shown by prior acts of the same 
character, which have been approved by the principal. 
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CASE No. 4. 


HABHEGGER et al. v. KING. 
(1912) 135 N. W. 166; 39 L.R. A. (N. S.) 881. 


Facts: Charles King, the minor son of the defendant, had 
general permission from his father to run and operate his 
father’s automobile. While operating his father’s automobile 
for his own pleasure and convenience, he ran over and inj ured 
one Karge. It was agreed in the trial of the case that the acci- 
dent was without fault on the part of Charles King. The in- 
jured person was taken to a hospital, and the hospital superin- 
tendent telephoned for one of the physicians who are plaintiffs 
in this case. Charles King took this doctor in his automobile 
to the hospital, and requested him to give the injured person 
every attention to save his life. He did not attempt to contract 
on behalf of his father, nor did the doctors communicate with 
the father at any time before the completion of their services, 
for the value of their services, and the first that the father 
knew that the physicians intended to hold him responsible for 
the amount of their bill was when he received a bill from them. 
This he refused to pay. 

Argument of Defeated Parties (Habhegger et al.): 
Charles King, the son, had implied authority from his father 
to employ them for the services rendered. 


Law Applied (Opinion delivered by Judge Timlin, of the 


Supreme Court of Wisconsin): We do not find any evidence. 


tending to show that Charles King was authorized by his father, 
to employ the doctors for Karge. There is no evidence of rati- 
fication by the father, and the boy had in law no implied au- 
thority to employ physicians at the expense of his father. 


CASE No. 5. 


CRANE v. GRUENEWALD. 

"(1800) 120°N. Yura 
Facts: Mrs. Crane, by an attorney, Baker, made a loan to 
Gruenewald, of $8,000.00, to extend for a period of five years 
from December 2nd, 1875, with interest annually at seven per 
cent. The papers were left with Baker, and he was authorized 
by Mrs. Crane to collect the interest, but not to collect the prin- 
cipal. Baker received from Gruenewald two payments of 
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$1,000.00 each to apply on the principal, after it had become 
due, and each time Baker produced the bond and mortgage, 
securing the loan. Baker later sold the bond and mortgage 
after forging an assignment of them, to the purchaser, and 
absconded. 


Argument of Defeated Party (Mrs. Crane): Baker had no 
authority to collect sums on account of the principal, his sole 
atithority being to collect the interest due on the mortgage. 


Law Applied (Opinion delivered by Judge Parker, of the 
New York Court of Appeals): Where a mortgagee permits an 
attorney who negotiates a loan to retain in his possession the 
bond and mortgage after the principal is due, and the mort- 
gagor with knowledge of that fact, and relying upon the ap- 
parent authority thus afforded, shall make a payment to such 
attorney, the owner will not be permitted to deny that the at- 
torney possessed the authority which the presence of the se- 
curities indicated that he had. This rule comprises two ele- 
ments,—first, the possession of the securities by the attorney, 
with the consent of the mortgagee, and second, knowledge of 
such possession on the part of the mortgagor. The appearance 
of authority to collect, furnished by the custody of the secur- 
ities, justifies the mortgagor in making the payments to the at- 
torney, as the mortgagor acts in reliance upon such an appear- 
ance, an appearance made possible only by the act of the mort- 
gagee in leaving the securities with his attorney. The owner is 
estopped from denying the existence of authority in the attor- 
ney which such possession of securities indicates. 


CASE No. 6. 


ForBes v. HAGMAN. 
(1881) 75 Va. 168. 


Facts: David Mann, an agent of Forbes et al., while act- 
ing in the management of their business, caused the arrest 
and imprisonment of Hagman and others. The evidence 
showed that Mann’s acts were approved of and adopted by his 
principals. In fact, one of the defendants, they being partners, 
had cautioned their agent to be very careful as to government 
contractors. He said “They are awfully slippery fellows.” 
About ten days after the arrest, the one partner came to Rich- 
mond and there was informed by the agent, Mann, that he had 
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two government contractors, the plaintiffs, in jail, at the suit 
and on account of the firm. The agent’s principal made no 
inquiry as to the grounds of the arrest, gave no directions, 
and took no steps for their relief or discharge, but merely re- 
marked that “It had resulted as he expected.” 

Argument of Defeated Party (Forbes et al.): They were 
not bound by the act of their agent in causing the arrest and 
imprisonment in question. 

Law Applied (Opinion delivered by Judge Burks of the 
Court of Appeals of Virginia): In this case there was a virtual 
ratification and adoption of what had been done by the agent, 
on the principle that a ratification relates back and is equivalent 
to a command. This principle applies as well to a tort, when 
done to the use or for the benefit of him who subsequently 
adopts it, as to a matter of contract. The test of liability in 
such a case is the consideration whether the act was intended 
to be done to the use or for the benefit of the party who is 
afterwards said to have ratified it. The defendants in the pres- 
ent case were partners, and each, therefore, was agent for the 
other in the partnership business, and when one of them re- 
ceived information from their common agent that such agent 
had in their names and for their use and benefit caused the 
arrest and detention, they then chose, without inquiry, as is 
expressly proved, to take the risk upon themselves, and to 
adopt their agent’s act as their own. They certainly ought to 
be in fact, as in law they are, bound by his acts. 


CASE No. 7. 


EBeErtTs v. SELOVER. 
(1880) 44 Mich. 519; 38 Am. Rep. 278. 


Facts: Selover subscribed for a local history, giving his 
subscription to one Schenck, the agent of Eberts, and promised 
to pay $10.00 on the delivery of the book. The contract which 
Selover signed was printed in a little book, made use of for 
the purpose of obtaining such subscriptions, and on the opposite 
page in sight of one signing, was a reference to “Rules to 
Agents,” printed on the first page of said book. One of these 
rules was that no promise or statement made by an agent which 
interferes with the intent of printed contract shall be valid, and 
subscribers were warned under no circumstances to pnermi¢ 
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themselves to be persuaded into signing the subscription unless 
they expected to pay the price charged. The evidence shows 
that when Schenck, the agent, solicited Selover’s subscription, 
Selover was not inclined to give it, but finally told the agent 
he would pay his fees in the office of Justice, then held by him, 
which should accrue from that time to the delivery of the book, 
which should be received as an equivalent. The agent assented, 
and Selover signed the subscription, receiving at the same time 
from the agent the following paper: 


“Coldwater, April 29, 1878. 


“Mr. Isaac M. Selover gives his order for one copy of our 
history, for which he agrees to pay on delivery all the proceeds 
of his office as justice from now until the delivery of said 
history. 

“EBERTS AND ABBOTT, 
pr ereschencles 


Eberts delivered the history and demanded the subscription 
price, repudiating the undertaking of the agent to receive any- 
thing else as being in excess of his authority and void. The 
defendant relied on the undertaking in question, and brought 
into court four dollars and twenty-seven cents ($4.27), as the 
amount of his fees as Justice for the period named. 


Argument of Defeated Party (Eberts): Selover was 
bound to pay them the entire amount of ten dollars ($10.00), 
as the agreement of their agent, Schenck, was in excess of his 
authority and void. 


Law Applied (Opinion delivered by Judge Cooley, of the 
Supreme Court of Michigan): It may be true as Eberts insists, 
that the undertaking of his agent was in excess of his authority. 
When Eberts discovered what his agent had done, two courses 
were open to him, to ratify his contract or repudiate it. If 
they ratified it they must accept what the agent agreed to take. 
If they repudiate it, they must decline to deliver the book under 
it, but they cannot ratify so far as it favors them and repudiate 
so far as it does not accord with their interest. They must 
deal with the defendant’s undertaking as a whole, and cannot 
make a new contract by selection of stipulations to which 
separately the defendant has never assented. It is necessary 
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for the plaintiffs to make out their case to show a contract, for 
the purchase of the book. To do this it is essential that they 
show that the minds of the parties met on some distinct, definite 
terms. The subscription, standing alone, shows this, for it 
shows apparently that the defendant agreed to take the book and 
pay on delivery of the same the sum of ten dollars ($10.00). 
The paper given back by the agent at the same time constitutes 
a part of the same contract, and the two must be taken and con- 
sidered together, and, when the two are taken and considered ~ 
together, it appears that the defendant never consented to any 
purchase, except upon the terms that the plaintiff should accept 
his Justice fees for the period named, in full payment for the 
book. If this part of the agreement is void, the agreement is 
entirely void, for the defendant has assented to no agreement 
other than this. 


CASE No. 8. 


WARD v. WILLIAMS. 
(1861) 26 Ill. 447. 


Facts: Williams, president of the Southern Bank of Indi- 
ana, brought this action against Ward as the endorser of a bill 
of exchange. Ward wrote his name on the back of a printed 
form of a note, blank except the check mark, which was filled 
with $3,000.00, and delivered it to one Lewis, on which to 
raise money for him, Ward. Ward and Lewis had previously 
borrowed money from the Southern Bank. On January 28th, 
1858, Lewis presented this paper at the Southern Bank and 
applied for a discount. By Lewis’ direction it was changed 
to the form of a bill of exchange drawn by himself, payable to 
the order of Ward, on the Metropolitan Bank, New York, at 
three months, and was discounted for Two Thousand Dollars 
($2,000.00) by the bank. Out of the proceeds, Lewis paid a 
balance of One Thousand Dollars ($1,000.00) on paper that 
had previously been discounted at the Southern Bank, for the 
joint benefit of Ward and Lewis, and which had been lying 
under protest for some time. The balance he kept. Ward was 
immediately notified of the use which Lewis had made of the 
paper. The bill was sent to the Park Bank of New York in 
the regular course of business, and was protested for non- 
payment, April 28th, and Ward was duly notified. Williams 
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wrote to Ward calling upon him for payment of the bill. 
Ward answered May 17th saying: “I do not desire to delay or 
interrupt any proceedings you may have in contemplation, and 
will be perfectly satisfied with any proceedings he (Williams ) 
may see fit to take.” On August 16th the bill was presented to 
Ward. He took it in his hands and read it, making no objection 
to the form of the paper, nor any objections whatever, but 
said that he would arrange to pay it to them if Lewis had not 
told him not to pay it. He again invited a suit by saying he 
wanted it brought to trial, that he would give no trouble, but 
would accept service and make no defense, and that if judg- 
ment went against him he would realize on his securities and 
pay it up. Williams then brought the suit. 


Argument of Defeated Party (Ward): Lewis’ act in 
changing the instrument in question to a bill of exchange was. 
in excess of his authority, and that he did not consent to such 
act done in excess of his agent’s authority. 


Law Applied (Opinion delivered by Chief Justice Caton of 
the Illinois Supreme Court): Where an agent is authorized 
to do an act, and he transcends his authority, it is the duty of 
the principal to repudiate the act so soon as he is fully informed 
of what has been done in his name by the agent, else he will be 
bound by the act as having ratified it by implication. Here 
Lewis transcended his authority, but his act in excess of author- 
ity was subsequently ratified by Ward, if not in express terms 
he did so by the strongest implication. If he was not in full 
possession of all the facts with regard to the instrument at the 
time that Lewis secured the money, he was informed of the 
full extent of the alterations when the bill was presented to 
him for payment by Williams. He then took it in his hands 
and examined it. Neither then nor at any other time did he 
make any objections to the alterations which had been made, 
or deny that it was a genuine piece of paper, as it then stood. 
He made no objections to it on his own account, and did not 
make a pretense of having any objections other than an instruc- 
tion from Lewis not to pay the bill. If this was not an express 
ratification of the form which Lewis had given to the paper, it 
was a ratification by implication, of the strongest possible char- 
acter. 
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CASE No. 9. 


Scott v. MIppLETOWN, UNIONVILLE AND WATER-GAP 
RAILROAD COMPANY. 


(1881) 86 New York, 200. 


Facts: One Culver was president of the Middletown, Union- 
ville and Water-Gap Railroad Company, and Scott made a con- 
tract with Culver to sell the railroad company a quantity of 
iron rails, spikes, bolts, etc. The supplies in question were de- 
livered to the railroad company and subsequently used for lay- 
ing tracks on an extension of the defendant railroad. The 
railroad company refused to pay for the material, and Scott 
brought suit against them for the purchase price of the articles 
in question. 

Argument of Defeated Party (Railroad Company): The 
president of the railroad company had no authority to make 
the purchase; that a board of directors was in charge of the 
operation of the railroad, and that no express or formal action 
by the board of directors conferring authority upon Culver to 
make the purchase in question was shown, and that having no 
knowledge of the purchase by Culver the board could not 
ratify without knowledge of the terms of the contract. 

Law Applied (Opinion delivered by Judge Finch, of the 
New York Court of Appeals): That the president of the de- 
fendant corporation had no authority to incur the liability in 
question was conceded by the lower court in its charge to the 
jury. Plaintiff's right of recovery was put upon the ground 
that the iron bought by the president was used in an extension 
of the company’s tracks, without protest or dissent from the 
board of directors, who acquiesced in and thereby ratified the 
original purchase. The fact that the iron was accepted by the 
company and was laid in the company’s track and appropriated 
to the company’s use, justified the jury in the natural and neces- 
sary inference that the said directors had some knowledge of 
the purchase in question. The defendant’s receipt of the prop- 
erty bought by its president, and its use of such property for 
corporate purposes for which such material was designed, were 
an adoption and ratification of the act of the officer, and the 
directors using the material purchased were bound to inquire 
and presumed to know whether it was paid for or not. 
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CASE No. 10. 


Tue Catro & St. Louts RAttroap ComMPANy v. MAHONEY. 
(1876) 82 Hlinois, 73. 


Facts: An employee of the railroad company had been 
seriously injured while in the discharge of his duties on the rail- 
road. Mahoney was a surgeon who attended the injured man 
after the accident. One Clark was station agent for the com- 
pany at Murphysboro, near where the employee was hurt. No. 
physician would treat the wounded man unless employed by 
the company. Hinckley, the general superintendent, was then 
at St. Louis. The station agent sent Hinckley a dispatch say- 
ing “No doctor would treat wounded man unless employed by 
company.” In answer to the telegram, Clark testified that he 
was authorized to take care of the wounded man, the only quali- 
fication being that the bill for such attention should be a rea- 
sonable one. He then employed Mahoney to take charge of the 
injured man. The next day after the employee had been in- 
jured, the general superintendent of the company came to Mur- 
physboro and inquired of the station agent how the man was 
getting along. No objection was made in reference to Clark’s 
act in employing Mahoney. A few weeks subsequently, the 
superintendent was talking with Dr. Mahoney, and informed 
him that the pay would be all right. 

Argument of Defeated Party (Railroad Company): The 
railroad company’s employee had no authority to employ the 
physician. 

Law Applied (Opinion delivered by Judge Craig, of the 

upreme Court of Illinois) : The jury were warranted from the 
facts proven, in finding that the employment of Dr. Mahoney 
by the station agent was ratified by the conduct of the general 
superintendent. Although the agent Clark may not have had 
express authority to employ Dr. Mahoney, yet slight acts of 
ratification by the company would ordinarily satisfy a jury that 
the employment was the act of the company. 


CASE No. 11. 


SouTHERN LirE INSURANCE CoMPANY v. McCarn. 
(1887) U. S. Supreme Court. 


Facts: The life of one McCain, a resident of Alabama, was 
insured by the Southern Life Insurance Company, a Tennessee 
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corporation, in the sum of $5,000.00, the policy being dated 
December 10, 1868. The policy was delivered by one B. F. 
Smith, an agent of the company, and the first premium paid 
to him. The second premium, due on December 10, 1869, was 
paid on December 5, 1869, to Smith’s sub-agent. Before De- 
cember 10, 1869, the sub-agent turned the amount collected over 
to Smith, and it was credited on Smith’s account to the com- 
pany in April, 1870. It was shown by the account that the 
company received the amount of the premium. After it was 
received McCain was not notified that Smith was not the com- 
pany’s agent at the time of the payment, and the company made 
no objection that it was not properly paid. McCain died in 
June, 1870. The company refused to pay the amount of the 
policy, and the beneficiaries sued to recover on the policy. 


Argument of Defeated Party (Southern Life Insurance 
Company): Smith was not authorized to receive the payment 
as his agency had previously ceased. It was a rule of the com- 
pany that when an agent accepted the agency of another com- 
pany, his agency terminated. This Smith had done. Further, 
that the company’s agents were only authorized to collect re- 
newal premiums upon special receipts sent from the company’s 
office, signed by the company’s president or secretary, and 
countersigned by. the company’s agent. No such receipt was 
given in this case. _ 


Law Applied (Opinion delivered by Justice Field of the 
United States Supreme Court): Where a company has em- 
ployed an agent in a particular business those who deal with 
him in that business have a right to rely on the continuance of 


= 


his authority until the company in some manner informs them 


of the revocation of the agent’s authority. No company can 
hold one out as its agent and then disavow responsibility for 
his acts. 


Special instructions limiting the agent’s authority must be 
communicated to third persons dealing with such agent, or the 
principal will be bound to the same extent as if the specific in- 
structions were not given. Good faith requires that the prin- 
cipal should be held for the acts of one he has publicly clothed 
with apparent authority to bind him, 


The company’s silence, after receiving the statement of the 
agent, was equivalent to an adoption of the agent’s act. It does 


not appear that the company ever objected to the payment of 
the premiums to the agent until the death of the insured. Then 
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it was too late. The company cannot be permitted to be in a 
position where it can retain the premium if the assured lives, 
and repudiate it if he dies. 


CASE No. 12. 


Hatcn v. SQUIRES. 
(1863) 11 Mich. 185. 


Facts: Hatch having taken possession of certain property 
as agent of McCormick, Squires replevied it, claiming that 
he had acquired a right to it through Walker as agent of 
McCormick. On the trial of the case considerable evidence 
was given by Squires of acts, declarations and promises of 
Valker. 

Argument of Defeated Party (Squires): Having given 
evidence of Walker’s agency by proving Walker’s acts and 
assertions, he was entitled to recover, inasmuch as he had acted 
upon such acts, promises and declarations of the said Walker. 

Law Applied (Opinion delivered by Ch. Just. Martin of 
the Supreme Ct.): This case hinges upon the admissibility 
of the acts and declarations of Walker who purported to act 
as agent of McCormick, and there was no proof of such agency. 
The authority of an agent must be positively shown, either by 
proving his authority to acts or by proving his act with the 
knowledge and recognition of his principal. In this case 
nothing of the kind was accomplished or attempted. The only 
attempt to prove the agency of Walker was by proving his 
own acts and assertions, and this is insufficient; and as these 
were not binding upon McCormick they are therefore not 
binding upon Hatch. An agent’s authority cannot be proved 
by his own assertion alone. There must be some evidence of 
authority beyond his assertion, or of ratification of his acts 
before any party can be bound by such acts. There was error, 
therefore, in admitting evidence of the acts, declarations, and 
promises of Walker upon the trial of the cause in the lower 
court. 

CASE No. i3. 


Jackson v. NATIONAL Bank oF McMINNVILLE. 


(1893) 92 Tenn. 154; 20 S. W. 802; 36 Am. St. 81; 
tone RiALO63: 


Facts: Jackson, Mathews & Harris, wholesale grocery 
merchants, employed Gibson as a traveling salesman. It was 
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his duty to take orders from merchants for goods, and to 
collect the bills therefor as they became due. Gibson sold a 
bill of goods to Meadows. Before the bill became due and 
while Gibson was’ still in the employ of Jackson, Mathews 
& Harris, he suggested to Meadows that if the latter would 
then pay the bill he would allow him a discount of two per 
cent. Meadows agreed and gave Gibson a check on the 
National Bank of McMinnville, writing on the check that it 
was in full of account to date. Gibson endorsed the names of 
his principals, “Jackson, Mathews and Harris, by Gibson,” on 
the back of the check and presented it at the National Bank 
of McMinnville, where it was paid to him and charged against 
Meadows’ deposit account. Gibson failed to pay over the 
amount collected to his principals, who, after learning that he 
had collected other money and failed to account to them, dis- 
charged him. Gibson thereupon absconded. Jackson, Mathews 
& Harris then sent Meadows a statement of account and 
requested its payment. Meadows replied that he had paid 
Gibson. Jackson, Mathews & Harris then demanded the 
amount of the check from the bank which had paid the same 
on Gibson’s endorsement. The bank refusing to pay, suit was 
brought. 


Argument of Defeated Party (Bank): Gibson was author- 
ized to endorse his principals’ name to checks and to receive 
the money on such checks; that if he was not expressly 
empowered so to act, he was empowered by implication, as he 
had acted in the same manner upon previous occasions, and 
therefore Gibson’s principals were estopped to deny his 
authority to act in this manner, 


Law Applied (Opinion delivered by Judge Holman of the 
Supreme Ct.): All the members of the firm employing Gibson 
testified that he had not been empowered to use the firm’s name 
on checks received in payment of goods. 


In order that the authority to make or endorse commercial 
paper as the agent of another may be implied from other 
express authority, it must be shown to be strictly necessary to 
the complete execution of the express power. The rule is 
strictly in force that authority to endorse negotiable paper as 
agent will not be implied from express authority to transact 
some other business, unless it is absolutely necessary to the 
exercise of express authority. Possession of a check payable 
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to order by one claiming to be agent of the payee is not proof 
on the face of it of authority to demand payment of it in the 
name of the true owner. A bank is obliged by custom to pay 
checks payable to order, and pays them at its peril to any other . 
than the person to whose order they are made payable. It must 
see that the check is paid to the payee therein named, upon his 
genuine endorsement, or it will remain responsible. An au- 
thority to receive checks in lieu of cash in payment of bills 
placed in the hands of an agent for collection does not author- 
ize the agent to endorse and collect the checks. The endorse- 
ment of the checks was not a necessary incident to the collection 
of accounts. It follows that a salesman employed to sell and 
to take orders for goods, to collect accounts, and to receive 
money and checks payable to the order of his principals is not 
by implication authorized to endorse his principals’ name to 
such checks. The laws governing negotiable paper are the 
growth of ages, and the result of experience, having their 
origin in necessity. The inflexibility of these rules may occa- 
sionally make them seem severe, but in them is found general 
security. 


CASE No. 14. 
SALSBURY v. WARE. 
(1900) 183 Ill. 505; 56 N. E. 149. 


Facts: In September, 1890, Salsbury employed Ware, a 
real estate agent in Chicago, to purchase for him as his agent 
certain lands in Jasper County, Indiana. Ware, in pursuance 
of such agency, purchased one tract of land of 720 acres from 
Ingraham, at the price, as Salsbury then supposed, and was 
informed by Ware, of $12.00 per acre, or $8,640; and another 
tract of 480 acres from Wood at the price, as Salsbury then 
supposed and was informed by Ware, of $8 per acre, or 
$3,840. Salsbury paid to Ware the prices named for the said 
tracts upon the representation by Ware that the lands cost the 
said amounts per acre, and received from Ware conveyances 
thereof from Ingraham and Wood, under the belief that Ware 
in fact paid Ingraham and Wood the amounts which Salsbury 
paid to Ware. After some time, Salsbury ascertained for the 
first time that Ware had deceived him in regard to the price 
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paid by him for the land, that Ware had in fact paid to 
Ingraham only $5,040 instead of $8,640 as represented by 
Ware, and had paid to Thompson instead of to Wood, as Sals- 
bury supposed, the sum of $1,600 instead of $3,840 as repre- 
sented by Ware, and that Wood had taken the title from 
Thompson and conveyed it to Salsbury as an accommodation 
to Ware, for the purpose of preventing Salsbury from know- 
ing what was the true price paid by Ware for the land. Ware 
admitted that he purchased the property for the sums alleged 
by Salsbury, but denied that such purchases were made for 
Salsbury, claiming that he made the purchases on his own ac- 
count, and not as Salsbury’s agent, that the lands were well 
worth the price paid by Salsbury, that Salsbury had re-sold the 
lands at a large profit; that Salsbury had never paid Ware for 
his services as agent, and that Ware had never presented any 
bill to Salsbury for his services. Salsbury brought suit to 
recover the difference between the prices which Ware had 
actually paid for the lands and the prices which he represented 
to Salsbury that he had paid. 


Argument of Defeated Party (Ware): He had not acted 
as Salsbury’s agent, but on his own account, and was entitled 
to the profits in the transaction. 


Law Applied (Opinion delivered by Judge Magruder of the 
Supreme Ct.) : Salsbury and Ware had been acquainted for a 
year or more prior to the time of the transaction here in ques- 
tion, and has occasionally conversed respecting these lands in 
Indiana. Ware advised Salsbury to purchase some of the land, 
as they would return a profit, and spoke of the Wood and 
Ingraham tracts, giving prices of the same. The negotiations 
and transactions, so far as Salsbury was concerned, were with 
Ware alone; and on September 13, 1890, Salsbury made a de- 
posit with Ware and the terms of sale were agreed upon. Sals- 
bury then furnished to Ware the money to purchase the lands 
in question at the prices submitted by Ware. Thereafter, by 
warranty deed, Ingraham conveyed the 720 acres to Salsbury. 
By deed on October 7, 1890, Wood conveyed to Salsbury a 
tract of 480 acres, and on the same day on which Wood con- 
veyed to Salsbury, Thompson, the real owner of the 480 acres, 
conveyed the same by warranty-deed to Wood. Wood was a 
mere figure-head acting for Ware, who paid him $20 for his 
services in taking title. ATI the negotiations concerning the 480 
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acres were carried on between Salsbury and Ware. Salsbury 
did not come in contact with Ingraham or Thompson or Wood 
in connection with the purchases. 


It cannot be said that in making these purchases Ware acted 
as agent for Ingraham and Thompson, the owners of the prop- 
erty. The theory that he acted as agent for the vendors is 
negatived by his contention that he was himself the owner of the 
property, and was selling it as his own property to Salsbury. If 
he owned the property himself or had been given options for the 
purchase of it by the owner, he certainly was not acting as the 
agent of such owners in making the sales. He never told 
Salsbury nor did Salsbury ever know until shortly before the 
present suit was brought, that Ware claimed to own the prop- 
erty or to be selling it as his own, or that he had, or claimed to 
have, any interest of any kind in it. 


The evidence shows that Salsbury dealt with Ware as his 
agent or in such a way that a trust relationship existed between 
them. Ware had no right to take advantage of that relation- 
ship to make a profit for himself which properly belonged to 
Salsbury. The position which he occupied towards Salsbury 
was one of trust and confidence; and inasmuch as trust and 
confidence were placed in him by Salsbury, he could not take 
advantage thereof to the injury of Salsbury. An agent is dis- 
abled from dealing in the subject-matter of his agency on his 
own account. The agency being established, the agent will be 
compelled to transfer the benefit of his contract to his prin- 
cipal, even though he may swear that he purchased on his own 
account. It makes no difference that such agent is a mere 
volunteer. If he professes to act not for himself but for an- 
other he has trust and confidence placed in him. The party 
relied upon must meet fairly and squarely the responsibility of 
his position, and must not take any advantage, either to his own 
gain or to the injury of the person whom he represents. Ifa 
party employs an agent to make a purchase of land, he is en- 
titled to all the skill, ability and industry of such agent to make 
the purchase on the best terms that can be had, and is entitled 
to the property at the price the agent pays. The agent cannot 
avail himself of any advantages his position may give him to 
speculate to the injury of his principal. All the profits and ad- 
vantages gained in the transaction belong to the principal. . The 
evidence fully shows that Ware acted as Salsbury’s agent and 
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used subterfuges to conceal the real prices paid for the prop- 
erty in question, and also in the manner in which the convey- 
ances were made to Salsbury. 

The fact that Salsbury afterwards sold the tract at a profit 
on the price he paid has no bearing on the controversy. 


CASE No. 15. 


Wuitney v. MERCHANTS UNION Express COMPANY. 
(1870) 104 Mass. 152; 6 Am. Rep. 207. 


Facts: Whitney sued the Merchants Union Express Com- 
pany to recover for the loss of a draft which he had entrusted 
to them. At the time he gave the draft to them he instructed 
them to present it to Plummer & Co. and return it to him at 
once if it was not paid. The Express Company’s messenger 
presented the draft on the 14th of October and payment was 
refused. Instead of following instructions and returning the 
draft at once, the Express Company allowed Plummer and Co. 
time to write to Whitney for some explanation with regard to 
the amount of the draft. Whitney then wrote to Plummer and 
Co. giving the information in question, and Plummer and Co. 
were ready on the 16th of October to pay the full amount; but 
the draft was not presented again to Plummer & Co., and on 
October 19th they failed, and were afterwards unable to pay. 

Argument of Defeated Party (Express Company): They 
had done all that they were bound to do when they presented 
the draft and caused Whitney to be notified of its non-payment. 

Law Applied (Opinion delivered by Judge Colt of the 
Supreme Judicial Ct.): It is the first duty of an agent whose 
authority is limited to adhere faithfully to his instructions in all 
cases to which they can be properly applied. If he exceeds or 
violates or neglects them, he is responsible for all losses which 
are the natural consequences of his acts. We are of the opinion 
that there is evidence of neglect in this case on the part of the 
Express Company. They could have avoided all liability by 
returning the draft at once upon the refusal to pay. 

Whitney is in no respect chargeable with neglect, for he had 
- no further instructions to give with regard to the draft. The 


loss is wholly due to the neglect of the Express Company and 
must be borne by them. 
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CASE No. 16. 


DEVALL v. BURBRIDGE. 
(1842) 4 Watts & Sergeant, 305. 


Facts: Burbridge, as Devall’s agent, was operating Devall’s 
steamboat. While he was operating the steamboat, it was seized 
by creditors and sold at a great sacrifice, having cost about 
$8,000 and being sold at a forced sale for a twentieth part of 
the sum. Burbridge did not notify Devall of the seizure by 
creditors. 

Argument of Defeated Party (Burbridge): It was not his 
duty to give the notice in question. 

Law Applied (Opinion delivered by Ch. Just. Gibson of the 
Supreme Ct. of Pennsylvania): It is an agent’s imperative 
duty to give his principal timely notice of every fact or circum- 
stance which may make it necessary for him to take measures 
for his security. Had notice been given in this instance, it is 
not to be supposed that the owner would have permitted a boat 
to be sacrificed in the manner in which this one was sacrificed. 
It is not the agent’s duty.to judge for others, and by omitting 
to apprise the plaintiff of the crisis he took on himself all but 
the unavoidable losses which were incident to it. Neglect of 
his agency is not to be excused because it had become trouble- 
some. He had voluntarily accepted it, and if, to use his own 
words, “he did not want to be bothered with it,” his course was 
to settle his accounts and to resign it, not to abandon it. Such 
is the rule of the common law. For breaking it the defendant 
is chargeable with a dereliction of duty. 


CASE No. 17. 


PRESCOTT v. WHITE. 
(1885) 18 Ill. App. 322. 


Facts: White sued Prescott and others to recover for serv- 
ices and expenses while acting as traveling salesman for the 
latter in the sale of a certain stove polish. Prescott introduced 
evidence tending to prove that White had violated positive in- 
structions in many instances in returning to them orders from 
supposed customers to be filled by them, which were not signed 
by such prospective customers; that he had in the course of his 
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employment as agent been guilty of repeated acts of dishonesty, 
in sending in to be filled many orders which were either entirely 
fictitious or so unfairly obtained that the persons purporting to 
have given such orders refused to accept and to pay for the 
goods; which refusals involved Prescott in much trouble, loss 
and expense. 


Argument of Defeated Party (White) : He had fulfilled the 
terms of his agency, and was not bound to pay any losses sus- 
tained by reason of orders being refused by customers. 


Law Applied (Opinion delivered by Judge McAllister of 
the Appellate Ct.): The person who bargains to render serv- 
ices for another is deemed in law to undertake for good faith 
and integrity in the performance of his duties, and is lable in 
damages to his employer for negligence, bad faith or dis- 
honesty. Not only that, but the law goes further. By gross 
misconduct in the course of his agency or intentional frauds 
upon his principal, he may be held to have forfeited all rights 
to compensation as respecting any of the business of the prin- 
cipal into which said fraud or misconduct shall have entered. 
The evidence on the part of the defendant tended to prove 
gross misconduct and intentional frauds on the part of White, 
which resulted in trouble, loss and expense to his employers, 
which would have justified the jury in finding that he forfeited 
all right to compensation for services during the time he so 
misconducted himself. 


CASE No. 18. 
CHAMBERS wv. SEAY. 


(1882) 73 Ala. 373. 


Facts: Seay was the owner of a tract of land in Talladega 
County, Alabama, valuable for the quantity of iron ore it was 
known to contain. He placed this land in the hands of Cham- 
bers for sale subject to Seay’s ratification, if he, Seay, should 
“deem the price to be paid for said property sufficient to warrant 
the sale.” Chambers on his part agreed to undertake a sale of 
the land; and to this end undertook and promised to-transport 
specimens of ore taken from it, to Birmingham, England, for 
inspection there, and also to advertise the property in papers 
in the cities of Birmingham and London, England. Ry way 
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of compensation for his services, it was stipulated that Cham- 
bers should receive “an undivided one-fourth interest in the 
proceeds of sale when sold as aforesaid,” and his right to sell 
was made “exclusive.” In January, 1880, Seay revoked the 
agency of Chambers. Very soon afterward he himself sold 
the property to another party for the sum of $20,000. 


_ Argument of Defeated Party (Chambers): Seay had no 
right to revoke the agency, as it was an agency coupled with an 
interest. 


Law Applied (Opinion delivered by Judge Somerville of 
the Supreme Ct.): In ordinary cases a principal who has em- 
powered an agent to sell may at any time before the sale re- 
voke the agent’s authority. It is equally true that the usual 
theory of commissions is that the agent is to receive them only 
in event of success. Chambers claims that the agency is 
coupled with an interest and irrevocable; but to be irrevocable 
a power conferred must create an interest in the thing itself or 
the property which is the subject-matter of the power. The 
power conferred on Chambers was not of this nature. Very 
clearly, he had no interest in the subject-matter of his agency, 
the land itself. He was interested only in the money to be de- 
rived as the proceeds of the sale of the land, which could only 
be realized by the completion of the agency or by some nego- 
tiation which was equivalent to it. He had parted with no 
money or other value, for the security of which the power of 
sale was conferred in the agreement. He had risked in the 
venture of his agency only his personal services and the ex- 
pense incidental to its execution. He risked the expense in- 
volved in view of the large compensation to be reaped as com- 
mission in event of a successful sale. The fact that the power 
of sale conferred on Chambers was stipulated to be “exclusive” 
does not render it irrevocable, for in case of a naked power an 
express declaration of irrevocability will not prevent revoca- 
tion. 


CASE No. 19. 
Davis v. FIDELITY FirrE INSURANCE COMPANY. 


(1904) 208 Ill. 375; 70 N. E. 3509. 


Facts: Davis and Shepard, in the spring of 1900, became 
the western agents of the Fidelity Fire Insurance Company, 
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with offices in Chicago; and they acted in such capacity from 
May ist to December 8th, 1900, when the western agency was 
discontinued, and the appointment of Davis and Shepard was 
terminated. The suit in question arose over a deposit held in a 
Chicago bank by the western agents in the name of the com- 
pany. They claimed that they had an equitable lien upon such 
funds for damages growing out of the wrongful termination of 
their agency in December, 1900. There were numerous nego- 
tiations leading up to the appointment of Davis and Shepard 
as the western agents for such company, with one Courtney, 
representing the company, who later became its president. 
Davis and Shepard were anxious to obtain an appointment 
definite in its terms as to the duration of the agency. Many 
letters passed between the parties, and finally a lengthy letter 
of appointment was sent to Davis and Shepard. The only mat- 
ter in said letter of appointment referring to time of duration 
of the agency is contained in the following quoted portion of 
said letter: “The Fidelity is in business to stay, and under 
your able representation should soon take a leading place in the 
agency held of ihe-west=* 7 % 


“Duration of Your Appointment. 


* * * * “Our aim which we understand to be shared by 
your good selves, is to establish a permanent insurance business 
in the territory assigned to you, on a solid basis, and under 
conservative management such as has been mutually discussed 
and agreed upon, and this contract is entered into between 
this company and your good selves with this understanding 
only.” The letter then concludes as follows: “In conclusion we 
desire to express the hope that our relations will prove mutually 
beneficial and of long duration and of the most harmonious 
nature. Yours very truly President.” Prior to 
the receipt of the appointment in question, Davis and Shepard 
had written to J. J. Courtney, president of the Insurance Com- 
pany, in connection with their negotiations for the establish- 
ment of the agency. The following phrase was contained in 
their letter: “It must be the understanding that the contem- 
plated arrangement is a permanent one extending over a period 
of years; not less than five nor more than ten is asked in such 
a contract, for which employment the said named gentlemen 
will give their very best endeavor and their time in the de- 
velopment of said department.” This letter was referred to in 
the appointment granted. It was suggested to Davis and 
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Shepard by the company after they had received the appoint- 
ment in question that they should make whatever suggestions " 
they desired in connection therewith, and later Davis and 
Shepard replied making several suggestions but making no 
reference whatever to the duration of the agency. 


Argument of Defeated Party (Davis): Their contract of 
agency was not an indefinite one, but was intended to extend 
for a term of not less than five nor more than ten years, and 
that the company had no right to terminate the agency. 


Law Applied (Opinion delivered by Ch. Just. Hand of the 
Supreme Ct.): From the view we take of the case it is neces- 
sary to consider but one question, that is, was the firm of Davis 
and Shepard appointed Western Agents for the Fidelity Fire 
Insurance Company for a period of five years, or was their 
appointment for an indefinite period of time and subject to 
termination by the insurance company upon its discontinuing 
its western agency. We think that all communications and 
negotiations prior to date of the letter of appointment were in 
the nature of preliminaries, and became merged in said letter 
of appointment when accepted. They were asked to examine 
the letter of appointment, and make any suggestions with ref- 
erence thereto, and they failed to make any change with refer- 
ence to duration of the time of their appointment. We have 
no doubt but that the parties intended and fully expected that 
the western agency of the insurance and the business relation 
established between them would continue for some time, per- 
haps for a period of years. Still the time the western agency 
and the business relations of the parties were to continue was 
left indefinite by the agreement, and the insurance company was 
not bound to continue its western agency, and neither party, by 
the terms of the agreement, could require the other to continue 
the relation thereby established between them longer than such 
relation was agreeable to both. We are of the opinion that 
the letter of appointment does set forth the agreement between 
the parties and that its terms are plain and unambiguous. 
While the agreement does not state the duration of the time 
of the appointment of Davis and Shepard, but leaves the time 
of their appointment indefinite, that does not, in a legal sense, 
make the agreement uncertain or ambiguous. To permit parol 
evidence to be admitted to prove that the appointment was for 
a period of five years, by reason of the fact that the time of 
their appointment was indefinite would be to make a new con- 
tract for the parties, which the court is powerless to do. 
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CASE No. 20. 
KROEGER V. PITCAIRN. 
(1882)-1o1 Pa. St. 311; 47 Am. Rep. 718. 


Facts: Kroeger was the owner of a store; and Pitcairn, 
agent of a fire insurance company, had written a policy of in- 
surance covering the stock therein. Kroeger kept petroleum 
in his store, which he was forbidden to do by the terms of his 
policy, unless the written consent of the company was endorsed 
on the policy. Kroeger pointed out the terms of the policy to 
Pitcairn, who told him that no written endorsement was re- 
quired because the amount of petroleum kept by Kroeger was 
so small that it was unnecessary to mention that fact in the 
policy nor to obtain the consent of the company. Pitcairn said 
further that no notice was ever taken of the keeping of such a 
small quantity of petroleum, so long as no more than a barrel 
was kept in the store at a time, as it was then considered as 
general merchandise and disregarded. Kroeger was induced by 
these statements of Pitcairn to accept the policy and pay the 
premiums. Later Kroeger’s stock was destroyed by fire, and 
when he later sued the company to recover for his loss, he 
was defeated because he had kept the forbidden article without 
the written consent of the company, as provided by the terms 
of the policy. He then sued Pitcairn to recover for the mis- 
representations Pitcairn had made to him. 


Argument of Defeated Party (Pitcairn): The statements 
made to Kroeger did not constitute a contract. There was no 
intent on his part to bind himself by any statements made to 
Kroeger, and he was not bound by such statements. 


Law Applied (Opinion delivered by Judge Sterrett of the 
Supreme Ct.): The transaction here clearly amounted to an 
agreement between the parties that Kroeger’s stock covered in 
the policy should include one barrel of carbon oil as a part of 
the stock insured, without thereby invalidating his policy. It 
is impossible to regard the transaction in any other light. What 
was said and done by Pitcairn in the course of the transaction 
amounted to more than a positive assurance that the accepted 
meaning of the policy was as represented by him. In effect, if 
not in substance, his declarations were tantamount to a propo- 
sition in behalf of the company he assumed to represent that 
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if the insurance was effected it should be with the understand- 
ing that a barrel of carbon oil was included in and formed a 
part of the insured stock of merchandise, without being spe- 
cially mentioned in the policy. The plaintiff so regarded these 
declarations and relied upon them, and accepted the policy on 
the terms proposed, and thus concluded, as he believed, a valid 
contract of insurance authorizing him to keep in stock, as he 
had theretofore done, a small quantity of carbon oil. It was 
not until after the property was destroyed that he was un- 
deceived. He then discovered that in consequence of Pitcairn’s 
statements in excess of his authority, he was without remedy 
against the company. Has he any remedy against the de- 
fendant by whose unauthorized acts he was placed in this false 
position? He has. The defendant is personally responsible for 
the consequences if he assumed to act for the company and 
oversteppec the boundary of his authority and thereby misled 
Kroeger to his injury, whether intentionally or not. “When- 
ever a party undertakes to do any act as the agent of another, if 
he does not possess any authority from the principal therefor, 
or if he exceeds the authority delegated to him, he will be 
personally liable to the person with whom he is dealing, for or 
on account of his principal.” 


CASE No. 21. 


Brown v. BRADLEE. 


(1892) 156 Mass. 28; 30 N. E. 85; 32 Am. St. 430; 
Peele Kak, SOO; 


Facts: A reward was offered in writing, in the following 
terms: 

“$2,500 will be paid to any person furnishing evidence that 
will lead to the arrest and conviction of the person who shot 
Mr. Edward Cunningham, November 21st, 1880. 


J. WALTER BRADLEE, 
C. Epw1n RUGGLEs, 
J. ALBERT SIMPSON, 
Selectmen of Milton. 
Milton, November 22, 1889.” 
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Brown shortly afterwards furnished the proper informa- 
tion called for in the above offer; and sued the selectmen for 
the reward. 


Argument of Defeated Party (Bradlee): They did not, by 
this offer, bind themselves, but the Town of Milton, for which 
they were selectmen. That the purport of the words used was 
not to make the signers personally liable. 


Law Applied (Opinion delivered by Judge Holmes of the 
Supreme Ct.): The selectmen, by adding their official designa- 
tion, do not take away from the names their ordinary significa- 
tion as proper names and make of their collective names a 
composite unit which means the Town of Milton and nothing 
else. The purport of the words used in this case is that the 
promise contained in the body of the paper is made by the 
signers thereof, and the said signers are personally liable on 
their contract. 


CASE No. 22. 


Hosson v. HASSETT. 
(1888) 76 Cal. 203; 9 Am. St. 193. 


Facts: Hobson brought this action to recover the amount 
due on a promissory note which read as follows: 


“September 7, 1881. 
“$1,135. One day after date, without grace, we promise 
to pay A. D. Hobson or order the sum of eleven hundred and 
thirty-five dollars, payable only in gold coin of the government 
of the United States, for value received, with interest thereon 
in like gold coin at the rate of ten per cent. per year from date 
until paid. 
“A. Hassett, President.” 


Hassett was president of the Grangers Business Association 
of Healdsburg, and this corporation prior to 1878 had been in- 
debted to Hobson in the sum of $2,000. On the date of the 
above note Hobson came to Hassett and requested a part pay- 
ment and a new note for the balance. The part payment was 
made and this note was given by Hassett to Hobson. The in- 
terest on the note was paid to Hobson at the office of the cor- 
poration, and he later brought this suit against Hassett for the 
principal sum. 
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Argument of Defeated Party (Hassett): The note was the 
note of the corporation, and.not his personal note. 


Law Applied (Opinion delivered by Judge Belcher of the 
Supreme Ct.): There is nothing on the face of the note in 
question to show that there was any principal back of Hassett. 
He signed his own name and wholly failed to indicate that he 
had a principal or who or what the principal was. The word 
“President,” which he added to his name, must therefore be 
regarded as merely description of the person, and he is per- 
sonally liable thereon. Judge Story says, “When upon the 
face of the instrument the agent signs his own name only, with- 
out referring to any principal, then he will be held personally 
bound, although he is known to be or avowedly acts as agent.” 


Professor Parsons says, “If an agent make a note in his own 
name and add to his signature the word ‘Agent,’ but there 1s 
nothing on the note to indicate who is principal, the agent will 
be personally liable just as if the word ‘Agent’ were not 
added.” In the light of these rules of law and the cases de- 
cided where similar questions have been raised, it seems to us 
that there can be no question but that Hassett rendered him- 
self personally responsible for the payment of the note in ques- 
tion. 


CASE No. 23. 


HUBBARD v, TENBROOK. 


(1889) 104 Pa. St. 291; 16 Atl. 817: 10 Am. St. 585; 
Z We 822, 


Facts: Tenbrook sold and delivered a quantity of hams to 
one Sides who was conducting a grocery business in his own 
name, but with the property and as the agent of Hubbard. 
This suit was brought to recover the purchase price of the hams 
sold. 


Argument of Defeated Party (Hubbard): Sides was not 
an agent to purchase from anyone; but was employed as sales- 
man only without any authority whatever to act for or to bind 
his employer for the purchase of any goods or merchandise 
upon the credit of his employer. 


Law Applied (Opinion delivered by Judge Mitchell, of the 
Supreme Ct.): We have the question presented here whether 
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an agent may be put forward to conduct a separate business in 
his own name, and the principal escape liability by a secret 
limitation upon the agent’s authority to purchase. The answer 
is not at all doubtful. A man conducting an apparently pros- 
perous, profitable business obtains credit thereby, and his 
creditors have a right to suppose that his profits go iato his 
assets for their protection in case of an unfavorable turn of the 
business. To allow an undisclosed principal to absorb the 
profits and then when the pinch comes to escape responsibility 
on the ground of orders to his agent not to buy on credit would 
be a plain fraud upon the public. The contention of Hubbard 
that those dealing with an agent are bound to look to his au- 
thority is freely conceded, but this case falls within the equally 
established rule that those clothing an agent with apparent au- 
thority are, as to parties dealing on the face of such authority, 
conclusively estopped from denying it. 


CASE No. 24. 


STANDARD LUMBER COMPANY v. BUTLER ICE COMPANY. 
(1906)»76 G.-C. aA. 30; 146 Fed 3490-7 Lo Rea ei eee 


Facts: The Standard Lumber Company erected a building 
for the Butler Ice Company, at a contract price of $10,808, and 
did some extra work amounting to $2,838, a total of $13,646. 
Against this sum the Standard Company allowed the Ice Com- 
pany credit to the «mount of $11,624 leaving a balance of 
$2,022.00 claimed to be due from the Ice Company to them- 
selves. The written contract called for the price of $10,808 for 
the work. The evidence showed that the Standard Company, 
through one of its agents, had submitted a bid for $6,309.50 
for the work in question to the president of the Butler Ice Com- 
pany. The president of the Butler Ice Company made a secret 
arrangement with the Standard Company to raise the bid to 
$10,808, and when the amount of the contract, $10,808, was 
paid to the Standard Company, he was to receive $2,000 of the 
difference, from the Standard Company. The contract was 
signed by the Butler Company under its corporate seal, calling 
for the payment of $10,808 for the work on the original con- 
tract. The work was completed and this was a suit to recover 
for the balance of $2,022. 
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Argument of Defeated Party (Lumber Company): The 
Butler Ice Company was bound by the action of its president 
and secretary in signing the contract, under its corporate seal, 
and the Butler Ice Company, after the contract was sc signed, 
could not avoid its obligations. The amount sought to be re- 
covered is all contained within the sum due for extra work, 
and therefore any fraud in the original contract would not pre- 
vent the Standard Company from recovering its balance due. 


Law Applied (Opinion delivered by Judge Gray of the 
U. S. Cire. Ct. of App.): The contract in question was not 
only immoral, but it was illegal and criminal, and therefore 
void. No court would be justified in enforcing the whole or 
any part of such a contract. A contract otherwise void, and 
being founded upon an immoral consideration, cannot be ren- 
dered valid by the mere ceremony of attaching a seal thereto. 
The contention of the Lumber Co. that the original contract 
was executed and that the balance sued for referred to the 
extra work cannot be seriously considered, for there was no 
appropriation of payments made at the time to any particular 
part of the contract. The Lumber Company cannot now make 
that appropriation for its own benefit. The poison of the im- 
moral consideration affects the contract as a whole, and the 
court will not lend its aid to the enforcement of any part 
thereof. Though one of the parties to the perpetration of the 
fraud was the president of the Ice Company, this fact will make 
no difference. The real defendant is the company. It was the 
victim, not the perpetrator of the fraud. Its president conspired 
with the plaintiff to take from.it a large sum of money by 
falsehood and deception, and practiced through the medium of 
the contract here sued upon. But even if the defendant could 
by any possibility have been shown to have been a party to its 
own spoliation, by the dishonest conduct of its president, it 
could still have alleged the illegal consideration as a defense. 
Where the contract upon which the action is founded is con- 
trary to good morals, or forbidden by express law, the defend- 
ant may plead its invalidity, even though he be a participator in 
the wrong. In such a case the courts refuse to enforce the con- 
tract on grounds of public policy, and not as a matter of private 
interests. The plaintiff cannot recover. 
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CASE No. 25. 
FRADLEY v. HYLAND. 


(1888) 37 Fed. 49; 2 L. R. A. 749. 


Facts: Gibson was managing certain canal boats of his 
own, when he was employed by Hyland to manage certain 
canal boats for the latter. Gibson was to obtain employment 
for the boats and to return the net earnings monthly, to Hyland, 
after paying for all repairs and supplies and deducting his own 
commissions. His instructions were not to obtain supplies on 
credit, but if not in funds from his earnings he was to call upon 
Hyland for such funds. Monthly settlements of account took 
place between Hyland and Gibson, in which Gibson was allowed 
all items for supplies paid or contracted for by him, against the 
earnings of the boat, and a considerable fund was always left in 
his hands by Hyland. Gibson ceased to act as Hyland’s agent 
September 1, 1886. Prior to this time Fradley had sold Gibson 
certain supplies supposing that Gibson was the owner of all the 
boats he was managing, and dealt with him as though he were 
such owner, selling him supplies for all the boats indis- 
criminately, charging the price to him and taking his notes 
from time to time, or those of one Isham, his clerk. 


Law Applied (Opinion delivered by Judge Wallace, of the 
U. S. Cire. Ct.): The general rule is that when goods are 
bought by an agent who does not at the time disclose that he 
is acting as agent, the seller, although he has relied solely upon 
the agent’s credit, may, upon discovering the principal, resort 
to him for payment; but the rule which allows the seller to 
have recourse against an undisclosed principal is subject to the 
qualification which, as stated by Justice Bayley is, “That the 
principal shall not be prejudiced by being made personally liable 
if the justice of the case is that he should not be personally 
liable. If the principal has paid the agent, or if the stated 
accounts between the agent and the principal would make it 
unjust that the seller should call on the principal, the fact of 
payment of such stated account would be an answer to the 
action brought by the seller, where he has looked to the re- 
sponsibility of the agent.” 


It is enough to absolve the principal from liability that he 
has in good faith paid or settled with his agent. At the time 
of the last settlement Hyland had paid the amount of Fradley’s 


se 
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demands and all outstanding liabilities contracted by Gibson as 
between Gibson and himself, and this was before Fradley knew 
any principal in the purchases other than Gibson himself. 


CASE No. 26. 


KayToN v. BARNETT. 
(1889) 116 N. Y. 625. 


Facts: Kayton sold goods to Bishop for $4,500, for which 
Bishop paid $3,000 on delivery and gave three notes aggrega- 
ting $1,500. Bishop died insolvent without having paid any of 
the notes. Kayton sued Barnett to recover on the notes on the 
ground that Barnett was the real party in interest and that 
Bishop was acting as agent for him in making the purchase. 
Barnett directed every step taken by Bishop in his negotiations 
with Kayton; the property was purchased for and delivered to 
Barnett, who ever since retained it; and Barnett paid the $3,000 
towards the purchase-price, agreeing with Bishop, after Bishop 
delivered the notes to Kayton, to hold Bishop harmless there- 
from, that is, that Barnett would pay them. Kayton had as- 
serted that he would not sell to Barnett, but nevertheless 
Barnett, through the circumvention of Bishop, obtained the 
goods in question by purchase from Kayton. Barnett had the 
benefit of the transaction, but never paid the remainder of the 
purchase price pursuant to the agreement. 

Argument of the Defeated Party (Barnett): Bishop was 
not his agent. 

The rule that an undisclosed principal may be held does not 
apply for the reason that when Bishop and Kayton were nego- 
tiating, Kayton stated that he would not sell the property to 
Barnett, and Bishop assured them that he was buying for him- 
self and not for Barnett.- 

Law Applied (Opinion delivered by Judge Fellett of the 
N. Y. Ct. of App.) : When goods are sold on credit to a person 
whom the seller believes to be the purchaser, and he afterwards 
learns that the buyer bought as agent for another, the vendor 
has a cause of action against the principal for the purchase 
price. The defendants concede the existence of this general 
rule, but assert that it was not applicable to this case, because, 
while Bishop and the plaintiff were negotiating, the plaintiff 
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stated that he would not sell the property to Barnett. Bishop 
then assured Kayton that he was buying for himself and not 
for Barnett, but Bishop was directed in every step by Barnett 
in his negotiations with Kayton, and Barnett received the goods. 
There is no question but that Bishop was Barnett’s agent. 
Bishop’s mind was, in this transaction, Barnett’s mind, and so 
the minds of the parties met, and Barnett, having, through his 
own and his agent’s deception, acquired the property by pur- 
chase, cannot successfully assert that he is not liable for the re- 
mainder of the purchase price because he, through his agent, 
succeeded in inducing Kayton to do that which he did not 
intend to do, and perhaps would not have done had Barnett 
not dealt disingenuously. 


CASE No. 27. 


SINGER MANUFACTURING COMPANY ¥v. HOLDFODT. 
(1877) 86 Ill. 454; 29 Am. Rep. 43. 


Facts: UHoldfodt sued the Singer Company for breaking 
in and entering his dwelling-house and taking and carrying 
away a sewing-machine. The Singer Company, a New York 
corporation, did business through agents in the City of Chi- 
cago. It had an office called its “head office,’ on State Street, 
and an office under the control of one Wilkin, on Dearborn 
Street. Wilkin was to dispose of sewing-machines, to take con- 
tracts therefor, to deliver the contracts to the “head office,” and 
to collect and to pay the money to the “head office.” On July 
27, 1872, Wilkin, as agent for the Singer Company, sold to 
Holdfodt a sewing-machine for $75, of which $10 was paid 
down and the balance was to be paid in monthly installments 
of $5 on the 27th of each month. At the said time Holdfodt 
signed an instrument which was also signed by Wilkin reciting 
that the Singer Company had leased the machine to Holdfodt 
for 13 months at the price and terms above stated, providing 
that, if default should be made in any payment, the Singer 
Company should have the right to declare the lease forfeited 
and either with or without process to enter the premises, to 
search for and to take and to remove the machine. Holdfodt 
made all the payments required by his contract as they became 
due, or before, and received the following receipt : 
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“Chicago, October 28, 1873. 


Mr. F. Holdfodt, to one Singer Sewing Machine, Number 
663272—$75.00. 


Rec'd Payment, J. N. WiLxkin, N. E. K,” 


The machine was delivered to Holdfodt when he made the 
purchase, and remained in his possession until August 18, 1874, 
when the agents of the Singer Company, in Holdfodt’s ab 
sence, and against the remonstrances and exertions of his wife 
to prevent such action, entered his dwelling-house and forcibly 
removed the machine and carried it to the head office. In 
March, 1874, Holdfodt, being informed that someone profess- 
ing to be the Singer Company’s agent had in his absence been 
in his residence threatening to take the machine, went to 
Wilkin’s office and notified him of the threat and showed his 

-receipts, upon which Wilkin replied: “That is all right, they 
will not bother you any more.’”’ The same thing happened 
again in May of the same year; and when Holdfodt went to 
Wilkin’s office and showed him his receipts, he was then told: 
“We have nothing to do with this any more, you will have to go 
to 111 State Street.’ He then went to 111 State Street, showed 
his receipts, and asked if it was all right. The man there, who 
he supposed was the superintendent, said to him: “There is 
something wrong, your receipt is all right, and if that man 
comes around again I wish you would have him arrested.” 
The Singer Company’s agents returned the machine to Hold- 
fodt’s home the next day after it was forcibly taken as above 
related, after Holdfodt, however, had applied twice at the head 
office and once at the office of Wilkin, and they first wanted to 
make him return the receipts before they returned the ma- 
chine, which he refused to do. When the Singer Company’s 
agents removed the machine, the other members of Holdfodt’s 
family who were present beside his wife, were three children, 
the eldest about four years old and the youngest a baby. Two 
disinterested witnesses testified that they had witnessed the 
taking of the machine from Holdfodt’s home, one of them being 
attracted by the screams of Mrs. Holdfodt. This witness then 
went to Holdfodt’s home and entreated the man not to take 
the machine until Holdfodt’s return, informing him that Hold- 
fodt had a receipt for it, but the man said that he would not, 
and went into the house and took the machine, and another man 
with him helped him to put it on a wagon and drove off with 
it. Mrs. Holdfodt was in delicate health, and was crying. 
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Argument of Defeated Party (Singer Company): They 
are not liable in damages for the acts of their agents because 
they acted honestly under a mistaken belief that the machine 
was not paid for, and that, as soon as convinced of their error 
they returned the machine in good condition. The act done 
was done in good faith and with prudence and proper caution ; 
and in any event a corporation cannot be held liable in vindictive 
damages for an act so done. : 


Law Applied (Opinion delivered by Ch. Just. Scholfield of 
the Supreme Ct.) : The Singer Company was several times noti- 
fied by Holdfodt that the machine had been paid for, having 
been notified both through Wilkin and through the “head 
office,” by Holdfodt in person. When thus notified common 
prudence and common honesty alike required the correction of 
the company’s books in accordance with the truth, so as to 
avoid any future misapprehension; but whether the head 
office was notified or not was not of the slightest concern to 
Holdfodt’s rights. He had nothing to do with the “head office.” 
Wilkin was the Company’s agent, with ample authority to sell 
the machine, and to receive and to receipt for the payment of 
its price. Holdfodt bought the machine from him, paid him 
in full to the day for it, and received his receipt. His act 
and his knowledge in this transaction were the act and the 
knowledge of the Singer Company, and the least that can be 
said of the Company’s subsequently taking the machine by 
force from Holdfodt’s residence is that it resulted from its 
gross negligence. When Holdfodt made the last payment for 
his machine, all pretense of a license to enter his residence and 
take the machine was ended. Thenceforth it was as secure 
against the Company’s seizure as any other property Holdfodt 
owned. We think, under the law and the evidence, the case 
is one eminently proper for the imposition of exemplary dam- 
ages. Under the faw it is settled that if the wrongful act of 
an agent is perpetrated while ostensibly discharging duties 
within the scope of corporate purposes, the corporation may be 
liable to vindictive damages, and that a person openly and 
notoriously exercising the functions of a particular agency of 
a corporation will be presumed to have sufficient authority from 
the corporation so to act. 
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CASE No. 28. 


Barrp v. SHIPMAN, Administrator. 


(2s0e) 162 Ul 16; 23 N. E. 384; 7.L. R.A. 28; 
22 Ams St. 504: 


Facts: Baird was the agent for renting premises on Mich- 
igan Avenue, in Chicago, belonging to Goodman, a resident of 
Hartford, Connecticut. Baird had complete control of the 
premises, with the residence and the barn thereon, repairing 
the same in his discretion, and there was no proof that in such 
matters he received any directions from the owner. A lease 
of the premises was made to Emma R. Wheeler, from May 1, 
1885, to April 30, 1886. At the time the lease was made, the 
large carriage door to the barn was in a very insecure condition, 
and Baird through one Warner, the manager of the renting 
department, orally agreed with Mrs. Wheeler to put the premises 
in thorough repair. Nothing was done, however, to improve the 
condition of the door; and, on June 12, 1885, while an express- 
man was engaged in delivering a load of kindling in the barn 
for one of the parties living in the house, the door, weighing 
about 400 pounds, fell from its fastenings and injured him to 
such an extent that he died the next day. Suit was brought 
by Shipman, as administrator of the decedent, to recover dam- 
ages for the injuries which resulted in death. 


Argument of Defeated Party (Baird): He was agent of 
the owner, Goodman, and liable to him only for any negligence 
attributable to them, and that his principal alone was liable to 
third persons. 


Law Applied (Opinion delivered by Judge Garnett of the 
App. Ct. of Ill., and concurred in by the Supreme Ct.): Baird 
remained in control of the premises in question until the door 
fell upon the deceased. He had the same control of the prem- 
ises in question as the owner would have had if the owner had 
resided in Chicago and attended to the leasing and repairing. 
There was no interruption in the causal relation between Baird 
and the injured man. Baird was, in fact, for the time being, 
substituted in the place of the owner, so far as the control and 
management of the property were concerned. He was notified 
of the dangerous condition of the door in question, and it was 
his duty to take steps to prevent persons being exposed to 
danger in entering the barn while the same was being used for 
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its ordinary and appropriate uses. An agent cannot find shelter 
behind his principal in all cases. If, in the course of his agency, 
he is entrusted with the operation of a dangerous machine, to 
guard himself from personal liability he must use proper care 
in management and supervision, so that others in the use of 
ordinary care will not suffer in life, limb or property. It is not 
his contract with the principal which exposes him or protects 
him from liability to third persons but his common law obliga- 
tion so to use that which he controls as not to injure another. 
That obligation is neither increased or diminished by his en- 
trance upon the duties of agent, nor can its breach be excused 
by the plea that his principal is chargeable. 


CASE No. 29. 


INSURANCE COMPANY v. KIGER. 
(1880) 103 U.S. 352. 


Facts: Kiger, on March 19, 1877, consigned to Aiken and 
Watt, his factors at New Orleans, 196 bales of cotton; and at 
the time of consignment instructed them not to sell the same, 
but to hold for further directions from him, and for better 
prices. On March atst, the cotton arrived at New Orleans, and 
Aiken and Watt stored the same in the cotton-press of Samuel 
Boyd and Co. Aiken and Watt were possessed of no interest 
whatever in the cotton, and Kiger was not indebted to them, 
but on the contrary they were indebted to Kiger. On March 
26, Aiken and Watt made a loan from the Mechanics & Trad- 
ers Insurance Company in the sum of $4,500 for which they 
gave their notes to the Company secured by a receipt of Boyd 
& Co. to Aiken and Watt for 100 bales of Kiger’s cotton, which 
Aiken and Watt had stored with Boyd & Co. Again, on April 
3rd, Aiken and Watt borrowed an additional $2,500 from the 
Company, giving a similar receipt from Boyd & Co. for the re- 
maining 96 bales of cotton belonging to Kiger. Prior to the 
maturity of the notes in question, Aiken and Watt failed in 
business. The notes were protested for non-payment when they 
became due, and Aiken and Watt were adjudicated bankrupts. 
In April, 1877, Kiger brought suit against Boyd & Co. to re- 
cover possession of his cotton. The Insurance Company was 
called into the suit by Boyd & Co. and Kiger made the Com- 
pany a defendant. 
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Argument of Defeated Party (Insurance Co.): The trans- 
action was an absolute transfer to them of title to the cotton, 
and therefore they were entitled to it. 


Law Applied (Opinion delivered by Ch. Just. Waite or the 
U.S. Supreme Ct.): The transaction between the parties was 
certainly not a sale, but the receipts were delivered into posses- 
sion of the Company to be held as security for the payment of 
the notes given for the money borrowed. Undoubtedly the 
possession of the receipts was equivalent to the possession of 
the property, but the title which the Company acquired was 
such as grew out of its contract with the factors. That clearly 
was a pledge and nothing more. There was first the cotton, 
second, the debt for the money borrowed, and third, the de- 
livery of the property into possession of the creditor to be held 
as security for the debt. These are all the elements of a pledge, 
and fix the rights of the parties. Aiken and Watt were the 
pledgors; but as they were only factors and had no interest in 
the property as against Kiger, the owner, their pledge was 
wrongful and invalid as to him. The pledge was by a factor, of 
the property of his principal, in which he had no interest what- 
ever, as security for his own debt. 


CASE No. 30. 


PLANT v. THOMPSON. 
(1889) 42 Kans. 664; 16 Am. St. Rep. 512. 


Facts: Plant and his wife had placed certain real estate in 
the hands of Thompson and Miller for sale. Thompson and 
Miller directed the attention of their client to one Kellam, a 
possible purchaser of the premises. Thompson and Miller en- 
tered into no further negotiations with Kellam, but Mrs. Plant 
later sold the premises in question to Kellam although for a less 
price than was given to the agents for sale. Mrs. Plant testified 
that her attention was first called to Kellam as a possible pur- 
chaser by Thompson and Miller, and in connection with the 
sale for a less price than that given by the agent, Mrs. Plant 
testified: “I thought that if I could make the sale myself I 
could sell it cheaper and would not have to pay commissions.” 
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Argument of Defeated Party (Plant): The brokers had 
not concluded the sale. It was concluded without any aid from 
them, and the property was sold for a less sum than that 
named to them. 


Law Applied (Opinion delivered by Judge Holt of the 
Supreme Ct.) : Thompson and Miller introduced the purchaser 
to the seller, and by that means the sale was made. The brokers 
were the procuring cause of the sale through the means of 
bringing the buyer and the owner together, and the sale resulted 
as a consequence ; hence the brokers are entitled to recover their 
commissions. When one is employed to sell real estate, and 
produces a person who ultimately becomes a purchaser, the 
broker is entitled to his commissions, regardless of the fact that 
the sale may have been effected by the owner of the property. 
It is immaterial in a case of this kind that the owner sold the 
property and concluded the bargain. The claim of Thompson 
and Miller is not affected because Mrs. Plant saw fit to sell the 
land for a less price than the Plants gave it to Thompson and 
Miller to sell for. The Plants will not be permitted to take 
advantage of their introduction to Kellam by Thompson and 
Miller, and reap the benefits of the sale made to Kellam in con- 
sequence of such introduction, and then escape all liability of 
paying Thompson and Miller their commissions. The fact that 
the Plants sold the land for a sum less than the price given 
their agents is immaterial for the reduction was made of their 
own accord. 


Students desiring to read a larger treatise devoted to 
Agency are referred to Story on Agency (ninth edition), 
Mechem on Agency (second edition), or Tiffany on Agency. 
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ABANDONMENT, see “Ratification,” “Renunciation.” 


ACCEPTING BENEFITS, 
amounts to ratification, when, 47, 48. 
amounts to ratification, when, illustrative cases, 124, 126. 


ACCOMMODATION PapeER, see, also, “Negotiable Instruments.” 
execution of, authority, 63. 
Account, see, also, “Duty,” “Liability.” 
duty of agent to keep, 76. 
duty of agent to render, 76. 
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failure to, effect, 76. 
former agent’s paying, 81. 
ACQUIESCENCE, see, also, “Ratification.” 
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agency by, defined, 49. 
authority construed from, 90, QI. 
silence as, 47, 48. 
silence as, illustrative case, 126. 
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Act, 
agent’s, as act of principal, 14. 
excess of authority, ratification of, 39. 
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ACTION, see, also, “Liability,” “Right,” “Sait” 
right of, where contract illegal, 14. 
ACTS, 
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agency implied from, illustrative case, 16. 
election presumed from, 93. 
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defined, 51. 
ADMISSIONS, 
agent’s, liability of principal upon, 98. 
attorney’s, 103. . 
evidence of, to prove agency, 56, 57. 
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evidence of, to prove agency, illustrative case, 127. 

part of act, must be, 08. 
ADOPTION, see, also, “Ratification.” 

unincorporated society’s, of acts of agent, 29. 
ADVANCES, see “Expense,” “Reimbursement.” 
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personal acts, 24. 

relation, distinguished from independent contract, 18. 

relation, distinguished from master and servant, 16. 

relation, distinguished from tenancy, I5. 

relation, distinguished from trusteeship, 15. 
AGENCY COUPLED WITH AN INTEREST, 

death, effect of, 104. 

defined, 84. 

defined, illustrative case, 135. 

revocation of, 84, 85. 

test of, 85. 
AGENT, see, also, “Duty,” “Liability,” “Right.” 

act of, is act of principal, 14. 

admissions of, to prove agency, 56, 57. 

admissions of, to prove agency, illustrative case, 127. 

alien as, 30, 31. 

appointment of, is source of authority, 32. 

child as, 36, 37. 

corporation as, 30. 

criminal liability of, 13, 42. 
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AGENT—Continued. 


defined, 11. 
del credere, 20. 
distinguished from independent contractor, 18. 
distinguished from person under direction, 16. 
distinguished from servant, 16. 
for both parties, 71. 
general, 20. 
husband as, 35, 36. 
incompetent person as, 12, 30. 
infant as, 30. 
necessity of appointment, 32. 
Patifer as, 27,20. 
partnership as, 30, 31. 
revocation, notice of, by, 95. 
special, 20. 
testimony of, as to facts of agency, 58. 
undisclosed principal, 92. 
wife as, 35, 36. 
AGENT FOR BotH PARTIES, 
agent may be, 72. 
consent essential, 71. 
effect, when agent is, 72. 
AGENT TO Borrow or LEND, 
authority of, 68. 
diligence required of, 60. 
AGENT TO COLLECT, see “Agent to Receive Payments.” 


AGENT TO COMPROMISE, 
accepting notes, 67. 
accepting property, 67. 
allow credits, 67. 
authority of, 67. 
extending time, 67. 
AGENT TO Emp Loy, see, also, “Sub-Agents.” 
AGENT TO ENDoRSE NEGOTIABLE PAPER, see “Negotiable In- 
struments.” 
AGENT TO Execute NEcoTIABLE Paper, see “Negotiable In- 
struments.” 
AGENT TO PURCHASE, see, also, “Personal Property,” “Purchase 
ot Land 
cash, 60. 
fix method of delivery, 60. 
strict pursuit of authority, 60. 
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AGENT TO PurcHASE REAL Estate, see “Purchase of Land.” 


AGENT TO RECEIVE PAYMENTS, 
bringing suit, 67. 
depositing to own credit, 66. 
diligence required of, 70. 
employing counsel, 67. 
endorse checks, 66. 
endorse checks, illustrative case, 128. 
extending time of payment, 67. 
interest, 67. 
notes, 67. 
part payment, 67. 
payment on account, 67. 
possession of securities, 38. 
possession of securities, illustrative case, T19. 
principal, 67. 
release debt, 67. 
sell claim, 67. 
transfer, 67. 
turning over payment, 66. 

AGENT T0 SELL, see, also, ‘Personal Property,” “Sale of Land.” 
appointment in writing, when required, 34. 
authority of, 509. 
diligence required of, 70. 
warrant, 59. 

AGENT TO SELL REAL Estate, see “Sale of Land.” 

AGREEMENT, 
express, 13. 


implied, 13. 
necessity of, 13. 
ALIEN, 


agent, competency of, 30. 

principal, competency of, 26, 27. 
ALTERATIONS, 

complete contract, authority of agent to make, 54. 
Ampicuous INSTRUCTIONS, see “Instructions.” 
APPARENT AUTHORITY, 

attorney’s, 103. 

auctioneer’s, 102. 

broker’s, IOT. 

defined, 51, 52. 

estoppel to deny, illustrative case, 143. 

factor’s, 100. 

filling in blanks, 53, 54. 
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APPARENT AUTHORITY—Continued. 


general agent’s, 20. 
implied from past acts, 53. 
implied from past acts, illustrative cases, 117, 126. 
implied from possession of securities, 38. 
implied from possession of securities, illustrative case, 119. 
ostensible authority is form of, 54. 
past acts, presumed from, 53. 
possession of securities, presumed from, 38. 
scope of, determining, 52. 
special agent’s, 21. 
APPOINTMENT, see, also, “Renunciation,” “Revocation,” “Ter- 
mination.” 
by alien, effect, 26. 
by habitual drunkard, effect, 25. 
by idiot, effect, 25. 
by infant, effect, 26. 
by insane person, effect, 25. 
by legal incompetent, effect, 26. 
by lunatic, effect, 25. 
burden of proof of, 57. 
evidence to prove, 56, 57. 
express, 32. 
implied, 32. 
implied from past acts, 90, QI. 
implied from past acts, illustrative cases, 117, 126. 
implied from possession of securities, 38. 
implied from possession of securities, illustrative case, 119. 
oral, when sufficient, 33. 
ratification of, 90, 91. 
ratification equivalent to prior, 30. 
sub-agents, when agent may make, 22. 
sub-agents, by principal, effect, 23. 
under seal, required when, 33, 34. 
writing required when, 34. 
ARREST, see “False Imprisonment.” 
ASCERTAINING AGENT’S AUTHORITY, 
duty of, 55. 
risk of failure, 55. 
ASSAULTS, see, also, “Liability,” Lorts. 
carrier’s liability for agent’s, 97. 
ASSERTIONS, see “Declarations,” “Evidence.” 
ASSIGN, 
duties, authority of agent to, 22. 
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ASSIGNMENT, see “Assign,” “Assignment for Benefit of Credi- 
torsre 
ASSIGNMENT FOR BENEFIT OF CREDITORS, 
agent’s authority to make, 24. 
ASSOCIATIONS, see “Unincorporated Societies.” 
ATTORNEY, 
admissions of, effect, 103. 
authority of, 103. 
discharge of, 103. 
excess of authority by, effect, 103. 
ATTORNEY'S FEEs, 
reimbursement for expenditure of, 81. 
At WILL, see “Renunciation,” “Revocation,” “Termination.” 
Auction, see “Auctioneer,” “Sale at Auction.” 
AUCTIONEER, 
accepting bids, 102. 
agent of buyer, when, 102. 
authority of, 102, 103. 
defined, 102. 
rescind sale, 103. 
warrant goods, 102. 
Avtuority, see, also, “Excess of Authority,” “Liability,” 
“Revocation,” ‘“Termination.” 
actual, 51. 
apparent, 51, 52. ‘ 
ascertaining, method of, 52. 
defects in, cured by ratification, 49, 50. 
delegation of, 22. 
delegation of, illustrative case, 115. 
distinguished from power, 77. 
evidence to prove, 56, 57. 
evidence to prove, illustrative case, 127. 
husband’s, as agent of wife, 36. 
ostensible, 54. 
power distinguished from, 77. 
wife’s, as agent of husband, 35, 36. 
special, must be strictly pursued, 21. 
special, must be strictly pursued, illustrative case, 113. 
written, must be strictly pursued, 54. 
written, required, when, 34. 
written, construction of, by courts, 54, 55. 
AUTHORITY COUPLED WITH AN INTEREST, see “Agency Coupled 
with an Interest.” 
AUTHORITY OF ATTORNEY, see “Attorney.” 
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AUTHORITY OF AUCTIONEER, see ‘‘Auctioneer.” 
AUTHORITY OF BROKER, see “Broker.” 
AUTHORITY OF Factor, see “Factor.” 
AUTHORITY OF GENERAL AGENT, see “General Agent.” 
AUTHORITY OF SPECIAL AGENT, see “Special Agent.” 
AutTuHority TO Borrow Money, see “Agent to Borrow or 
Lend’ 
AUTHORITY TO COLLECT OR RECEIVE PAYMENT, see “Agent to 
Receive Payments.” 
AUTHORITY TO COMPROMISE, see “Agent to Compromise.” 
Avutuority To Emptoy, see “Sub-Agents,” “Employment.” 
AvuTHOoRITY TO ExErcuTE INSTRUMENTS UNDER SEAL, see 
“Sealed Instruments.” 
AUTHORITY TO EXECUTE OR ENDORSE NEGOTIABLE PAPER, see 
“Negotiable Instruments.” 
AvutuHority To Fitt Blanks, see “Filling in Blanks.” 
AuTHOoRITY TO LEASE LAND, see “Lease.” 
AUTHORITY TO LEND Money, see “Agent to Borrow or Lend.” 
Autuority TO MANAGE BUSINEssS, see “Manager of Business,” 
“General Agent.” 
AvutTHority To MortcacgE, see “Mortgage.” 
AUTHORITY TO PLEDGE, see “Pledge.” 
AUTHORITY TO PURCHASE LAND, see “Purchase of Land.” 
AUTHORITY TO PuRCHASE PERSONAL PROPERTY, see “Personal 
Property.” 
AUTHORITY TO SELL LAND, see “‘Sale of Land.” 
AUTHORITY TO SELL PERSONAL PROPERTY, see “Personal Prop- 
erty.” 
AUTHORITY TO SETTLE, see “Settlement.” 
AvTHOoRItTy To Suip Goons, see “Shipment of Goods.” 
AUTHORIZED ACT, 
agent’s, principal’s liability for, gt. 
AVOIDANCE, see “Renunciation,” “Revocation.” 
BANKs, 
diligence required of, in selecting correspondents, 79. 
liability of, for defaults of correspondents, 79. 
BANKRUPTCY, see, also, “Termination.” 
agent’s, effect, 105. 
principal’s, effect, 105. 
Barter, see “Personal Property,” “Trade.” 
BENEFICIARY OF TRUST, 
neither principal nor agent, 15. 
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BENEFITS, 
receipt of, as test of agency, 16. 
retention of, as ratification, 47, 48. 
retention of, as ratification, illustrative cases, 125, 126. 
BIDDING, 
secret, effect, 102; 103. 
BILLs, see, also, “Negotiable Instruments.” 
rendering, to agent, as election, 93. 
BLaNnkKs, see “Filling in Blanks.” 
Books, 
auctioneer’s, entries in, effect, 102. 
Borrow MoNeY, see ‘ ‘Agent to Borrow or Lend.’ 
BREACH, see, also, ‘ Duty,” “Liability,” “Riche 
agent’s, effect, 82. 
duty to account, effect of, 76. 
illegal contract, effect of, 115. 
principal's, effect, 77. 
ratified, effect, 84. 
BREACH OF TRusT, see “Good Faith.” 
BROKERS, 
commission, earned when, IoT. 
commission, earned when, illustrative case, 153. 
definition, IOI. 
duty to pursue authority strictly, 101. 
hiring of, agent’s authority for, 115. 
kinds of, IOI. 
possession of goods, right to, IoT. 
receive payment, authority to, 102. 
right to sue, 101, 102. 
BURDEN OF Proor, see “Evidence.” 
BUYER, 
auctioneer is agent of, 102. 
Capacity, see “Competency.” 
Care, see “Diligence,” “Duty,” “Skill.” 
CARRIERS, 
liability for assaults, 97. 
liability for employment of physician, 49. 
liability for employment of physician, illustrative case, 125. 
CARRY ON BUSINESS, 
form of power of attorney to, 113. 
Casu, see “Agent to Receive Payments, ie “Personal Property. 
Cause, see “Renunciation,” “Revocation.” 
CHANGE IN ConpiTIoNns, see, also, “Termination.” 
terminates agency, when, 107, 108. 
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CHarTER, see, also, “Corporation.” 
fixes right of corporation to act as principal or agent, 28. 
CueEck, see “Negotiable Instruments.” 
CuILp, see “Infant.” 
CLASSES OF AGENTS, see, also, “Agent.” 
attorneys, 103. 
auctioneers, 102. 
borrow, 68. 
brokers, IOI. 
collect, 66. 
compromise, 67. 
del credere, 20. 
employ, 68. 
endorse negotiable instruments, 60. 
execute negotiable instruments, 60. 
execute sealed instruments, 33. 
factors, 100. 
for both parties, 71. 
general, 20. 
land, 68. 
mortgage, 65. 
partners, 27. 
pledge, 66. 
purchase personalty, 60. 
purchase realty, 33. 
receive payments, 66. 
sell personalty, 59. 
sell realty, 64. 
special, 20. 
CLIENT, see “Attorney.” 


CLups, see “Unincorporated Societies.” 
COLLECT, see, also, “Agent to Receive Payment.” 
form of power of attorney to, IIo. 
CoLLusiIoN, see, also, “Duty,” “Liability,” “Right.” 
agent’s, with sub-agent, effect, 23. 
agent’s, with third person, effect, 70, 71, 72, OI. 
agent’s, with third person, effect, illustrative case, 143. 
undisclosed principal’s, with agent, effect, 94. 
undisclosed principal’s, with agent, effect, illustrative 
case, 146. 
COMMISSIONS, see, also, “Expenses.” 
real estate broker’s, when earned, ror. 
real estate broker’s, when earned, illustrative case, 153. 
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COMPENSATION, see, also, “Duty,” “Liability,” “Right.” 
accepting, from third person, effect, 70, 73. 
amount of, where agency implied, 13. - 
amount of, where no agreement, 83. 
bad faith, effect, 81, 82. 
bad faith, effect, illustrative case, 134. 
contingent, 13. 
damages for loss of, 81, 82. 
discharge for cause, effect, 82. 
discharge for cause, effect, illustrative case, 134. 
discharge without cause, effect, 81, 82. 
disobedience, effect, 73. 
disobedience, effect, illustrative case, 134. 
duty of principal to pay, 8o. 
illegality, effect, 14. 
renunciation for cause, effect, 77. 
renunciation without cause, effect, 76. 
revocation, effect, 81, 82. 
right to, may be express or implied, 13. 

COMPETENCY, 

To Be Agent, 
alien, 30, 31. 
corporation, 30. 
incompetent person, 30. 
infant, 30. 
insane person, 30. 
partnership, 30, 31. 
To Be Principal, 
alien, 30, 31. 
corporation, 27. 
incompetent person, 25. 
infant, 25. 
insane person, 25. 
partners, 27, 28. 
CoMPROMISE, see “Agent to Compromise.” 
CONCEALED PRINCIPAL, see “Undisclosed Principal.” 


CONDUCT, 
agency implied from, 13. 
agency implied from, illustrative case, 117. 
election implied from, 93. 
ratification implied from, 21, 22, 23, 24. 
CONFIDENTIAL INFORMATION, see, also, “Good Faith.” 
personal profit, agent may not use, for, 72. 
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CONNIVANCE, see “Collusion.” 


CONSENT, 
both parties, necessary, when agent represents both, 71. 


CoNSEQUENCES, see “Liability,” “Renunciation,” “Revocation.” 


CONSIDERATION, 
contingent, 13. 
implied, 13. 
necessity of, 13. 
what may be, 13. 
CONSTRUCTION, 
courts’, of written instruments, 54, 55. 
CONTINGENT FEE, 
consideration as, 13. 
renunciation when, effect, 77. 
ConTRACT, see, also, “Liability,” “Right.” 
agency as, 12. 
contrary to public policy, effect, 13, 14. 
corporations, 27, 28. 
incompetent’s, 12. 
member of unincorporated society, 27, 28, 29. 
power to create, makes one agent, 17. 
relationship, agency is, 12. 
relationship, creation of, as test of agency, 14. 
valid, incompetent may create, 24. 
voidable, when, 24. : 
with self, agent may not, 71. 
ConTRACT OF AGENCY, see “Agency,” “Contract.” 
CONVERSION, see, also, “Liability,” “Torts.” 
agent’s, liability of principal for, 42. 
ratification of, 42. 
CONVEYANCE, see, also, “Sale of Land,” “Statute of Frauds.” 
authority for, must be in writing, 34. 
form of power of attorney for, 109. 
CoRPORATION, 
agent, may be, 30. 
charter fixes power to act, 28. 
contracts of promoter, liability for, 44. 
implied power to appoint agents, 27. 
officers of, as agents, 22. 
power to act as principal or agent, 28. 
promoter’s acts, liability for, 44. 
ratification by, 44, 45. 
signature of officer, where incorrect, effect, 89. 
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CoRPORATION—Continued. 


signature of officer, where incorrect, effect, illustrative 
case, I4I. 
torts, liability for, illustrative case, 148. 
CoursE OF DEALING, see “Prior Dealings.”’ 
Course oF EMPLoyMENT, see “Authority,” “Scope of Author- 
ity.” 
Court, 
construction by, of written instruments, 54, 55. 
CREATOR OF TRUST, 
not a principal, 15. 
CREDIT, see, also, “Auctioneer,” “Factor.” 
authority of agent to extend, 59. 
CRIMES, see “Criminal Act.” 
CRIMINAL ACT, see, also, “Liability.” 
agency in, illegal, 13. 
liability of principal and agent for, 98. 
mortgaging property without authority, 65. 
ratification of, void, 40, 42. 
Custom, 
authority of factor, implied from, 100. 
DAMAGES, see, also, “Liability,” “Right.” 
reduce, agent’s duty to, 83. 
vindictive, recoverable when, illustrative case, 148. 
DEATH, see, also, “Termination.” 
agency coupled with an interest, when, effect, 104. 
agent’s, effect, 104. 
principal’s, effect, 104. 
principal’s, when death unknown, effect, 104, 105. 
Depts, 
authority to pledge for, 66. 
form of power of attorney to collect, 110. 
DECEIT, see, also, “Liability,” “Torts.” 
agent’s, effect, 96. 
third person’s, effect, illustrative case, 146. 
undisclosed principal’ s, effect, 94. 
undisclosed principal’s, effect, illustrative case, 143. 
DECLARATIONS, see, also, “Byidence.” 
admissible as evidence, when, 58. 
agent’s, to prove agency, 56, 57. 
agent’s, to prove agency, illustrative case, 127. 
election inferred from, 93. 
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DEED, see, also, ‘Sale of Land.” 
authority to execute, 64. 
authority in writing required to execute, 64. 
form of power of attorney to execute, 109. 


DEFECTS, 
cured by ratification, 49, 50. 


DEFINITE TERM, see “Term.” 


DEL CREDERE AGENT, 
defined, 20. 
undertaking of, 21. 
DELEGATION OF AUTHORITY, 
exercise of discretion, 22. 
extent of right of, 24. 
personal acts, 24. 
DeLecatus Non Potest DELEGARE, 
explained, 22. 
DESTRUCTION, 
subject-matter, effect, 107. 
DILIGENCE, see, also, “Duty.” 
bank must exercise, in selection of correspondents, 79. 
degree of, required of agent, 69. 
duty of agent to exercise, 69. 
factor, required of, 100. 
DISABILITY, see “Competency.” 
DISAFFIRMANCE, see, also, “Ratification.” 
prompt, required, 39, 44, 47. 
prompt, required, illustrative case, 122. 
DISCHARGE, see, also, “Good Faith,” “Liability,” “Right.” 
attorney subject to, 103. 
bad faith, as cause for, 71. 
commission of torts as cause for, 84. 
disobedience, as cause for, 73. 
drunkenness, as cause for, 84. 
duty to seek other employment, 83. 
failure to account, as cause for, 76. 
failure to make disclosures, as cause for, 75. 
lack of diligence, as cause for, 70. 
measure of damages in event of, 83. 
remedies in event of, 77, 82, 83. 
rightful, effect, 70, 71, 73, 75, 76, 78. 
rightful, effect, illustrative case, 134. 
wrongful, effect, 77. 
DISBURSEMENTS, see “Reimbursement.” 
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DiscLosuREs, see, also, “Duty,” ‘‘Liability.” 
duty of agent to make, 75. 
duty of agent to make, illustrative case, 133. 
failure to make, effect, 75. 


DISCRETION, 
acts involving, delegation of, 122. 
test to distinguish agent from servant, 118. 


DISHONESTY, see “Good Faith.” 
DISLOYALTY, see “Good Faith.” 


DISOBEDIENCE, see, also, “Duty,” “Liability.” 
cause for discharge, 73. 
effect, on right to compensation, illustrative case, 134. 


DRUNKARD, 
appointment of agent by, effect, 25. 


DRUNKENNESS, see, also, “Drunkard.” 
cause for discharge, 84. 


DuRATION OF AGENCY, see, also, “Termination.” 
appointment fixes no term, 83. 
definite term, 77. 
indefinite term, 77. 

Duty, see, also, “Liability,” “Right, 

Of Agent To Principal, 
account, 76. 
act in good faith, 70, 71, 72. 
act in good faith, illustrative case, 134. 
compete with principal, not to, 71. 
connive with third persons, not to, 71, 72. 
emergency, 74. 
exercise skill and diligence, 69. 
give notice of revocation, 78. 
instructions ambiguous, when, 74. 
make disclosures, 75. 
make disclosures, illustrative case, 134. 
make secret profits, not to, 70, 71, 72. 
mix his property with that of principal, not to, 76. 
obey instructions, 73, 74. 
purchase from self, 71. 
reduce damages after revocation, 83. 
renounce agency without cause, not to, 76, 77. 
sell to self, 71. 
take wrongful advantage of information, not to, 72. 


” 
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Duty—Continued. 
Of Principal to Agent. 
give notice of revocation, 82, 83, 84. 
pay, 80. 
reimburse for expenses, 81. 
revoke without cause, not to, 81, 82. 
Of Principal To Third Person, 
give notice of revocation, 94, 95. 
Of Third Person To Principal, 
ascertain extent of agent’s authority, 55, 56. 
ascertain extent of agent’s authority, illustrative case, 113. 
ELECTION, 
charging goods to agent as, 93. 
effect of, QI, 92. 
institution of suit as, 93. 
irrevocable, 93. 
of remedy, when agent acts in bad faith, 70. 
reasonable time, must be made in, 91, 92. 
what constitutes, 93. 
EMERGENCY, 
justifies departure from instructions, when, 74. 
EMpPLoy, 
authority of agent to, 23, 110. 
EMPLOYER, 
liability of, for acts of independent contractor, 19, 20. 
EMPLOYMENT, 
duty of agent to seek other, when agency revoked, 83. 


ENDORSEMENTS, see, “Negotiable Instruments.” 


ENTRY, 
in auctioneer’s book, effect of, 102. 
ESTOPPEL, . 
agency by, defined, 38. 
agency by, when implied, 38. 
agency by, when implied, illustrative case, 119. 
agency by, ostensible authority creates, 54. 
to deny apparent authority, illustrative case, 143. 


EVIDENCE, 
burden of proof, 57. 
conduct, 56. 
determinés whether one is agent or servant, a7. 
statements of agent as, 57. 
statement of agent as, illustrative case, 127. 


INDEX. 171 


Excess OF AUTHORITY, 
attorney’s liability for, 103. 
effect, when agent acts in, 86. 
effect, when agent acts in, illustrative cases, 121, 139. 
effect, when third person knows act is in, 9I. 


EXCHANGE, see, “Trade.” 
EXcLUusSIVE AGENCY, 
revocable, 82. 
revocable, illustrative case, 135. 
EXECUTION OF CONTRACTS, see “Contracts.” 
EXECUTION OF DEEDs, see “Deeds.” 
EXECUTION OF INSTRUMENT UNDER SEAL, see “Sealed Instru- 
ments.” 
EXECUTION OF NEGOTIABLE Paper, see “Negotiable Instru- 
ments.” 
EXEcuTORY CONTRACT, 
unauthorized, disaffirmance of, must be prompt, 47. 
EXEMPLARY DAMAGES, see “Vindictive Damages.” 
EXPENSE, 
lien for, statutes giving, 85. 
proper, must be, 81. 
reimbursement for, agent entitled to, 81. 
Exprrep AUTHORITY, see “Liability,” “Termination.” 
EXPRESS, 
appointment, 32, 33. 
ratification, 404. 
ratification, what constitutes, 47, 48. 
EXTENT OF AUTHORITY, 
conduct of principal, implied from, illustrative case, 117. 
risk of failure to ascertain, 55. 
risk of failure to ascertain, illustrative case, 113. 
EXTENSION OF TIME, 
grant, agent to collect may not, 67. 
grant, agent to compromise may, 67. 
FActor, 
authority of, as governed by usage, 100. 
authority of, to give credit, 100. 
authority of, to insure, 100. 
authority of, to pledge, 100. 
authority of, to pledge, illustrative case, 152. 
authority of, to receive payment, 100. 
authority of, to sell in own name, 100. 
authority of, to sue, 101. 
authority of, to warrant, 100. 
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Facror—Continued. 
defined, 100. 
duty of, to account, 100. 
duty of, to act in good faith, 100. 
duty of, to exercise diligence, 100. 
duty of, to obey instructions, 100. 
lien of, IOI. 


Factors ACTS, 
purpose and effect of, IOI. 


FALsEe IMPRISONMENT, 
caused by agent, liability for, 98. 
caused by agent, liability for, illustrative case, 120. 

FALse REPRESENTATIONS, see, also, “Good Faith,” “Liability.” 
agent’s, liability for, 42. 

Fees, see “Attorney’s Fees,” “Contingent Fee.” 

Fripeity, see “Good Faith.” 


FILLING IN BLANKS, 
authority of agent for, 53, 54. 
FORGERY, 
ratification of, 42, 43. 
Form, 
of power of attorney to carry on business, I10. 
of power of attorney to collect debts, 110. 
of power of attorney to sell and convey land, 109. 
FoRMER TRANSACTIONS, see “Prior Dealings.” 
FRAUD, see, also, “Good Faith,” “Liability.” 
agent’s, liability of agent for, 97. 
agent’s, liability of principal for, 42, 97. 
secret bidding constitutes, 102. 
FuNDs, 
mix, agent’s duty not to, 76. 
GENERAL AGENT, 
apparent authority of, 20. 
defined, 20. 
degree of skill required of, 60. 
duty of, 73. 
examples, 20, 21. 
limitation upon authority of, effect, 20. 
Goop Farrn, see, also, “Duty,” “Liability.” 
agent not acting in, when he acquires principal's lease, 72. 
agent not acting in, when he assumes antagonistic rela- 
tion, 71. 
agent not acting in, when he connives with third party, 72. 
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agent not acting in, when he contracts with self, 71. 
agent not acting in, when he makes secret profits, 70, 72. 
agent not acting in, when he makes secret profits, illustra- 
tive case, 130. 
agent not acting in, when he purchases from self, 71. 
agent not acting in, when he purchases principal’s property 
at tax sale, 72. 
agent not acting in, when he sells to self, 71. 
agent not acting in, when he takes advantage of confiden- 
tial information, 72. 
duty of agent to actin, 70. 
duty of agent to act in, illustrative case, 134. 
liability for failure to act in, 71. 
Goons, 
pledge, authority of factor to, 100. 
pledge, authority of factor to, illustrative case, 152. 
sale of, requirements of Statute of Frauds, 34. 
GUARANTY, 
written authority to execute, required, 34. 
HapiTuaAL DRuNKARD, see “Drunkard.” 
HusBaAND, 
as agent of wife, 36. 
revoke wife’s authority, 306. 
wife as agent of, 35, 30. 
wife as agent of, illustrative case, a7 
Ipror, see “Insane Person.” 
ILLEGAL Acts, see, also, “Illegality.” 
can be no agency in, ge 
satisfaction of, 40, 42. 
ILLEGALITY, see, “Liability,” “Right.” 
bar to recovery of compensation, 14. 
bar to recovery for breach, 14. 
effect of, 14. 
of contract secured by collusion, 91. 
of contract secured by collusion, illustrative case, 143. 
ratification, prevents, 40, 42. 
ImMmoraL Acts, see, also, “Illegality, 
can be no agency in, 13. 
IMPLIED, 
agency, from conduct, 34, 35. 
agency, from relations of parties, 34, 35. 
authority of child, 36, 37. 
authority of child, illustrative case, 118. 
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ImPpLrED—Continued. 
authority of partner, 27. 
authority of wife, 35, 30. 
authority of wife, illustrative case, 117. 
authority to collect, 38. 
authority to collect, illustrative case, 119. 
consideration, 13. 
election, 93. 
liability, from method of signing, 88, 89, go. 
liability, from method of signing, illustrative cases, 141. 
power of appointment, corporation has, 27. 
powers of factor, 100, IOI. 
ratification, 40. 
ratification, illustrative cases, 122, 124, 125, 126. 
ratification, what constitutes, 47, 48. 

ImpLreD AuTHority, see “Authority,” “Implied.” 

IMPRISONMENT, see, “False Imprisonment.” 

IMPUTED, ‘ 
knowledge of agent, to principal, 99. 
notice to agent, to principal, 99. 

IMPUTED KNOWLEDGE, see “Notice.” 

INcAPAcITY, see “Incompetents.”’ 

INCOMPETENCY, see, also, “Incompetents.” 
agent’s, effect on liability of principal, 30. 
agent’s, effect on liability of third person, 30. 
prevents ratification, 43, 44. 

INCOMPETENTS, see, also, “Alien,” “Drunkard,” “Infant, 

sane Person.” 
BIS BIGOMES,, 1A, XO 
legal, as principals, 26. 
natural, as principals, 25. 
INDEFINITE TERM, see “Term.” 


INDEPENDENT Torts, 

liability of principal and agent for, 96, 97, 98. 

liability of principal and agent for, illustrative case, 150. 
INDEPENDENT CONTRACTOR, 

defined, 18. 

distinguished from agent, 18. 

distinguished from servant, 18. 

employer liable, when, 109, 20. 

liability of, 19, 20. 
INDORSEMENT, see “Negotiable Instruments.” 
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INFANT, 
agent, 26; 30. 
authority of, to bind parent, 36, 37. 
ratification by, 26. 
valid contract, may create, 30. 
InForM, see “Material Matters.” 
INFORMATION, see, also, “Duty,” “Good Faith,” “Liability.” 
gained in agency, agent’s use of, 72. 
Injury, see “Liability,” “Tort.” 
INSANE PERSON, 
capacity to be agent, 30. 
capacity to be principal, 25. 
lucid interval, 25. 
risk of dealing with, 26. 
valid contract, may create, 30. 
INSANITY, see, also, “Insane Person.” 
agent's, terminates agency, 105. 
principal’s, terminates agency, 105. 
INSOLVENCY, see “Bankruptcy.” 
INSTALLMENTS, 
payment in, authority of agent to receive, 67. 
INSTITUTING Sutrt, see “Election,” “Ratification.” 
INSTRUCTIONS, see, also, “Secret Instructions.” 
ambiguous, effect, 74. 
duty of agent to obey, 73, 74. 
duty of agent to obey, illustrative case, 133. 
factor’s duty to obey, 100. 
failure to obey, liability for, 73, 74. 
INSTRUMENTALITY, 
person used as, not an agent, 10. 
INSTRUMENTS UNDER SEAL, see “Sealed Instruments.” 
INSURER, 
del credere agent is, 21. 
INTENT, 
election may be presumed from, 93. 
INTEREST, see also, “Agency Coupled with an Interest.” 
usurious, charging, effect, 96. 
INTERVENING RiGHT, see “Third Person.” 
INTOXICATING LIQuoRS, 
agency to sell, terminated by law making sale illegal, 107. 
contract for sale of, illegal, when, 13. 
sale of, by agent, renders him personally liable, 98. 
sale of, when prohibited, effect, 13. 
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IRREVOCABLE, see, also, “Revocation.” 
agency stated to be, may be revoked, 82. 
agency stated to be, may be revoked, illustrative case, 135. 
ratification is, 49, 50. 
Joint ACTION, 
in tort against principal and agent, 96. 
JoInT PRINCIPAL, 
death of, terminates agency, 104. 
partner is, with co-partners, 30. 
Jornt Tort FEasors, 
liability of principal and agent as, 96. 
KNOWLEDGE, see, also, “Notice.” 
agent’s, imputed to principal, 99. 
Lanp, see ‘Purchase of Land,” “Sale of Land.” 
LANDLORD, 
not a principal, 15. 
Law, 
change in, operates as termination, when, 108. 
Lawyer, see “Attorney.” 
LEASE, 
written authority to execute, required when, 34. 
Lecar,, see, also, “Competency,” “Consideration,” “ 
incompetency, effect of, 26. 
object of agency must be, 13. 
when contract of agency not, effect, 14. 
LEGAL RIGHTS, 
ignorance of, effect, 46. 
LETTERS, 
agency may be construed from, 33. 
LIABILITY, 
Of Agent To Principal, 
account, failure to, 76. 
act in good faith, failure to, 70, 71, 72. 
acting after revocation, 95, 106. 
acts of sub-agent, 23, 78, 79. 
contract illegal, 14. 
deceit, illustrative case, 143. 
emergency, 74. 
exercise skill and diligence, failure to, 70. 
fraud, illustrative case, 143. 
instructions ambiguous, 74. 
make disclosures, failure to, VAY 
make disclosures, failure to, illustrative case, 134. 


Illegality.” 
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mortgaging without authority, 65. 
obey instructions, failure to, 73, 74. 
obey instructions, failure to, illustrative case, 133. 
renunciation, rightful, 77. 
renunciation, wrongful, 77. 
secret profits, 70, 72. 
secret profits, illustrative case, 130. 
torts, 78. 
Of Agent to Third Persons, 
acts after revocation, 95. 
acting without authority, 86, 87. 
acting in excess of authority, 86, 87. 
acting in excess of authority, illustrative case, 139. 
agent of undisclosed principal, 92. 
breach of warranty, 95. 
implied, from method of signing, 88, 89, 90. 
implied, from method of signing, illustrative case, 141. 
torts, 80, 96, 97, 98. 
torts, illustrative cases, 148, 150. 
Of Bank, 
collecting agents, for acts of, 79. 
Of Corporation, 
ultra vires acts, for, 28. 
Of Employer, 
independent contractor, for act of, 19, 20. 
Of Master, 
servant’s torts, 18. 
Of Member of Unincorporated Society, 
other members, for acts of, 29. 


Of Parent, 
child, for acts of, 36, 37. 
Of Partner, 
co-partners, for acts of, 27, 28. 
Of Principal To Agent, 
pay, 81. 
reimburse, 81. 
renunciation for cause, 77. 
renunciation, wrongful, 77. 
revocation, rightful, 82. 
revocation, rightful, illustrative case, 137. 
revocation, wrongful, 81. 
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Of Principal To Third Person, 
acts after revocation, 94, 95. 
admissions of agent, 98. 
collusion with agent, 91. 
collusion with agent, illustrative case, 143. 
contract illegal, where, 14. 
contracts, 90. 
contracts, created by incompetents, 30. 
conversion, 42. 
criminal acts, 98. 
excess of authority, illustrative case, 121. 
independent contractor, 19, 20. 
notice to agent, 99. 
notice to agent, illustrative case, 148. 
secret instructions, QT. 
secret instructions, illustrative case, 143. 
torts, 96, 97, 98. 
torts, illustrative cases, ae 149. 
trespass, 42. 

Of Ihird Person To Agem, 
where agent binds self, 88. 

Of Third Person To Principal, 
authorized contracts, 90, OT. 
collusion, 91. 
collusion, illustrative case, 143. 
contracts created by incompetents, 30 

Of Undisclosed Principal, 
cannot be held, when, 91, 92, 93, 94. 
deception, 94. 
deception, illustrative case, 146. 
delay in election, 91, 92. 
election to hold agent, 91, 92, 93. 
generally, 91, 92, 93, 94. 
generally, illustrative case, 143. 
instruments under seal, 92, 93. 
negotiable instruments, 92, 94. 
subject to state of accounts, 91, 93. 
subject to state of accounts, illustrative case, 145. 

LIEN, 
agent’s, 85. 
WEKCHOKE S, TOT. 
Liquor, see “Intoxicating Liquor.” 
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LIMITATIONS ON AuTHoRITY, see, also, “Liability.” 
cured by ratification, 49, 50. 
knowledge of by third person, effect, QI. 
Limitep AUTHORITY, see, also, ‘ ‘Authority.” 
must be strictly pursued, illustrative CaSen1 33. 
Loan, 
authority of agent to make, 68. 
authority to extend time on, 67. 
usurious, liability of principal for, 96. 
LonsyinG Contracts, see, also, “Public Policy.” 
illegal, 14. 
Lottery, see, also, “Public Policy.” 
contracts relating to, illegal, 14. 
Loyatty, see “Good Faith.” 
Lucip INTERVAL, see, also, ‘Insane Person.” 
appointment during, effect, 25. 
Lunatic, see “Insane Person.” 
Mattcious Acts oF AGENT, 
liability of principal and agent for, i 97, 98. 
MANAGER OF BUSINESS, 
authority of, 52. 
MariraL RELATION, see “‘Husband,” “Wife.” 
MarrtaceE, see “Husband,” “Wife.” 
MarriaGE BROKERAGE, 
contract, illegal, 14. 
MarrieD WomaAN, see, also, “Wife.” 
agent of husband, when, 35, 36. 
capacity of, to be principal, 27. 
MastTER, see, also, “Servant.” 
negligence of servant, liability for, 17. 
torts of servant, liability for, 18. 
MASTER AND SERVANT, 
relation distinguished from agency, 16, 17, 18. 
MarTeERIAL MarTTEeRS, see, also, “Good Faith,” “Liability.” 
duty of agent to notify principal as to, 75. 
duty of agent to notify principal as to, illustrative case, 134. 
MAxIMs, 
agency, of law of, 14. 
governing principles, as, 14. 
MEASURE OF DAMAGES, 
fee contingent, when, 13. 
wrongful discharge for, 83. 
MECHANICAL INSTRUMENT, 
person used as, not agent, 16. 
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Memper, see “Partner,” “Unincorporated Society.” 
MESSENGER, 
distinguished from agent, 18. 
METHOD OF SIGNING, 
liability implied from, 88, 89, 9o. 
liability implied from, illustrated cases, 141. 
Minor, see “Infant.” 
Misconpuct, see “Discharge,” “Duty,” “Good ~ Faith,” 
“Liability.” 
compensation, effect on right to, illustrative case, 134. 
MISREPRESENTATION, see, also, “Fraud,” “Good Faith,” “Liabil- 
ities,” ““Torts:? 
MorTGAGE, 
authority of agent to, 75. 
authority to, personalty, statutory requirements, 65. 
authority to, realty, must be in writing, 65. 
defined, 65. 
possession of, as implying authority to collect, 38. 
MuNICcIPALITY, 
cannot ratify acts beyond powers, 45. 
MurTvatity, 
essential in contract of agent, 13. 
NATURAL INCOMPETENCY, 
effect on appointment of agent, 25. 
effect on ratification, 43, 44. 
NECESSARIES, 
liability of husband for, 35, 36. 
liability of parent for, 36, 37. 
NEGLIGENCE, see, also, “Duty,” “Good Faith,” “Liability.” 
agent’s, liability for, 96. 
agent’s, liability for, illustrative case, 150. 
agent’s, principal’s liability for, 18, 96. 
bank’s, liability for, 70. 
servant’s, liability of master for, 18. 
NEGOTIABLE INSTRUMENTS, 
accommodation paper, 63. 
authority to execute, 60, 61, 62, 63, 64. 
authority to execute, implied, when, 62. 
change in, may be ratified, 47. 
endorse, authority to, illustrative case, 128. 
factor’s authority to accept, 100. 
fill in blanks, 62, 63. 
holder in due course, rights of, 61, 62. 
law of, qualifies law of agency, 61. 
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NEGOTIABLE INSTRUMENTS—Continued. 
method of signing, effect, 88, 89, go. 
method of signing, effect, illustrative cases, 141. 
possession of, implication from, 53. 
undisclosed principal, liability of, 92, 94. 
Nore, see “ Negotiable Instruments.” 
Notice, see, also, “Renunciation,” “Revocation.” 
agent may give, of revocation, 95. 
deemed notice to principal, when, 99. 
deemed notice to principal, when, illustrative case, 148. 
duty of agent to give, to principal, 75. 
duty of agent to give, to principal, illustrative case, 134. 
duty of principal to give, to agent, 83, 84. 
formal, need not be, 95. 
limitations on authority, effect, 91. 
oral, when sufficient, 84. 
recording revocation as, 95. 
OaTH, 
of office, taking, cannot be delegated, 24. 
OBEDIENCE, see “Instructions.” 
OBEYING INSTRUCTIONS, see “Instructions.” 
OBJECT, , 
legal, agency must have, 13, 14. 
OFFICERS, see “(Corporation.” 
OPERATION OF Law, see “Termination.” 
ORAL, 
revocation of authority under seal sufficient, 84. 
revocation of written authority sufficient, 84. 
ORAL CONTRACTS, 
del credere agent’s, enforceable, 21. 
oral authority to enter into, sufficient, 33. 
OSTENSIBLE AGENT, see “Ostensible Authority.” 
OSTENSIBLE AUTHORITY, 
creates agency by estoppel, 54. 
form of apparent authority, 54. 
what is, 54. 
OTHER EMPLOYMENT, 
duty of agent to seek, when, 83. 
PARENT, 
child as agent of, 36, 37. 
liability of, illustrative case, 118. 
liability of, implied when, 36, 37. 
payment by, as implying agency, 37. 
ParTIAL RATIFICATION, see “Ratification.” 
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PARTIES, 
legally competent, must be, 7. 
- PARTNER, 
agent of co-partners, 27, 28. 
agent o1 co-partners, illustrative case, 19. 
death of, effect, 104. 
principal, 27, 28. 
PARTNERSHIP, see, also, “Partner.” 
agent, may be, 30, 31. 
members of, as agents of firm, 35. 
Part PAYMENT, see “Payment.” 
Past Acts, see “Prior Dealings.” 
PAYMENT, 
effect of, to imply authority, 35, 36, 37. 
extend time of, agent’s authority to, 67. 
PERFORMANCE, 
failures of, effect, 13. 
specie, 77: 
PERISHABLE Goobs, 
agent’s duty with reference to, 74. 
PER PERCURATIONEM, 
explained, 61. 
PERSONAL ACTS, 
delegation of, 24. 
PERSONAL INJuRIES, see “Liability.” 
liability of agent for, illustrative case, 150. 
PERSONAL Lriasi.ity, see “Liability of Agent.” 
PERSONAL PROPERTY, 
authority of agent to mortgage, 65. 
authority of agent to purchase, 60. 
authority of agent to sell, 59, 60. 
PLEDGE, 
authority of agent to, 66. 
authority of factor to, 65, 100. 
authority of facto~ to, illustrative case, 100. 
POSSESSION, 
creates agency by estoppel, when, 38. 
creates agency by estoppel, when, illustrative case, 119. 
Power, 
agent’s, to renounce, 77. 
distinguished from right, 77. 
husband’s, to revoke wife’s agency, 36. 
principal’s, to revoke, 82. } 
wife's, to revoke husband’s agency, 36. 
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POWER COUPLED WITH AN INTEREST, 
effect of death upon, 104. 
meaning of, 84. 
revocation, power of, 84. 
JYOWER OF ATTORNEY, 
defined, 34. 
form of, to carry on business, 110. 
form of, to collect debts, rro. 
form of, to sell and convey land, 109. 
infant’s, 26. 
insane persons, 25. 
notice of revocation of, how given, 95. 
sell land revocablé any time before sale, 83. 
sell land revocable any time before sale, illustrative 
case, 135. 
PRESUMPTION, see “Implied.” 
PRICE, 
authority of agent to fix, 59, 60. 
PRINCIPAL, see, also, “Duty,” “Liability,” “Right.” 
collusion of, effect, illustrative case, 146. 
competent, must be, 12, 24. 
corporation, as, 27. 
defined, II. 
drunkard as, 25. 
husband as, 35, 36. 
infant as, 26. 
insane person as, 25. 
partner as, 27, 28. 
ratification by, 39. 
revocation by, 94, 95. 
secret instructions of, effect, QI. 
wife as, 36.° 
Prior DEALINGS, 
agency implied from, illustrative cases, 117, 121. 
effect of, on liability of husband, 35, 30. 
effect of, on liability of parent, 37. 
reliance upon, when justified, 90, 9I. 
PRIVATE AGREEMENT, 
effect of, QI. 
effect of, illustrative case, 143. 
PRIVATE INSTRUCTIONS, 
effect of, QI. 
PROFESSIONAL SKILL, 
acts requiring, delegation of, 22. 
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PROFITS, 
made by agent belong to principal, illustrative case, 29. 
secret, agent may not make, 70, 71. 
secret, agent may not make, illustrative case, 130. 


Promissory Notes, see “Negotiable Instruments.” 
PRoMOTER, see “Corporation.” 


Property, see, also, “Personal Property,” “Sale of Land.” 
possession of, as evidence of authority, 38. 
possession of, as evidence of authority, illustrative 

case, 119. 
possession of, factor has, 100. 

Pustic Pottcy, see, also, “Illegal.’’ 
collusive contract, invalidated by, illustrative case, 143. 
contracts, contrary to, 13, 14. 
contracts relating to lotteries, 14. 
lobbying contracts, invalidates, 14. 
marriage brokerage contracts, invalidates, 14. 

PurcHASE, see “Personal Property,” “Purchase of Land.” 

PURCHASE OF LAND, 
authority for, 64. 
authority for, how conferred, 33, 34. 
authority, written required, 33, 34. 

Qui Facit Per ALiumM Facit PER SE, 
explained, 14. 

RATIFICATION, 
act in excess of authority, 39. 
act in excess of authority, illustrative case, 122. 
acts as implied appointment, 39. 
altered negotiable paper, 47. 
authorization, 43, 46. 
conversion, 42. 
crime, 40. 
cures defect in original authority, 49, 50. 
defined, 39. 
effect of, 49.. 
equivalent to antecedent authority, 49, 50. 
express, 40, 47, 48. 
failure to object as, 41. 
forgery, 42, 43. 
implied, 40, 47, 48. 
implied, illustrative cases, 122, 124, 725: 
implied, institution of suit as, 48, 49. 
implied from principal’s receipt of benefits as, 48, 49. 
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implied from principal’s receipt of benefits as, illustrative 
cases, 124, 126. 
infant’s, 26. 
irrevocable, 49, 50. 
municipality, 45. 
must be of whole act, 43, 46. 
must be of whole act, illustrative case, 121. 
presumed unless disaffirmance prompt, 44, 47. 
presumed unless disaffirmance prompt, illustrative 
cast, 122. 
requisites of, 43, 44, 45, 47. 
rights of intervening third person, 49, 50. 
silence as, 47, 48. 
silence as, illustrative case, 126. 
slight acts as, 49. 
slight acts as, illustrative case, 125. 
torts of agents, 40. 
trespass, 42. 
unauthorized act, 39. 
undisclosed principal’s, 94. 
what constitutes, 47, 48, 49. 
written, required, when, 44, 46. 
RATIHABITIO MANDATO AEQUIPARATUR, 
explained, 50. 
REAL Estate, see, also, “Purchase of Land,” “Sale of Land.” 


REASONABLE, 
compensation allowed when no amount agreed upon, 83. 


RECEIPT, 

on account, authority of agent to give, 67. 
RECEIVE PAYMENT, see “Agent to Receive Payments.” 
RECEIVING BENEFITS, see “Ratification.” 
RECORDING, 

revocation of power of attorney as notice, 95. 
RECORDS, 

of unincorporated societies, 29. 
REIMBURSEMENT, 

agent entitled to, of broker, 81. 
RELATION, 

agency is contract, 12. 

of parties, agency implied from, 13. 

test to determine existence of, 14. 
REMEDIES, see “Right.” 
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Remepy, see “Right.” 
RENUNCIATION, see, also, “Revocation,” “Termination.” 
agent’s, right of, 76, 77. 
notice of, implied, when, 78. 
principal’s breach, for, 77. 
principal’s misconduct, for, 77. . 
specific performance, in event of, 77. 
terminates agency, 76. 
wrongful, liability for, 77. 
REPUDIATION, 
unauthorized act, of, must be prompt, 44, 47. 
unauthorized act, of, must be prompt, illustrative case, 122. 
REQUIREMENTS, see “Statute of Frauds.” 
Rescrnp, see “Renunciation,” “Revocation,” “Right.” 
RESPONDEAT SUPERIOR, 
doctrine of, applies when, 86. 
doctrine of, explained, 14. 
RETAINING BENEFITS, see “Ratification.” 
RETAINING POSSESSION, see, “Possession.” 
REVOCATION, see, also, “Renunciation,” “Termination.” 
agent’s failure to account, 76. 
agent’s failure to act in good faith, 70, 71, 72. 
agent’s failure to make disclosures, 75. 
agent’s failure to make disclosures, illustrative case, 133. 
agent’s failure to obey instructions, 73, 74. 
agent’s failure to obey instructions, illustrative case, 134. 
authority coupled with an interest, effect, 84, 85. 
breach, former, as cause for, 84. 
drunkenness as cause for, 84. 
duty to account, effect on, 76. 
election, of, 94. 
exclusive agency, of, 82. 
exclusive agency, of, illustrative case, 135. 
form of, of power of attorney, IIT. 
husband’s right of, 36. 
manner of, 83, 84. 
notice of, may be given by agent, 95. 
notice of, must be given, 94, 95, 106. 
notice of, need not be formal, 95. 
notice of authority of special agent, not necessary, 95. 
notice of, to agent required when, 83, 84. 
notice of, to agent, uncommunicated, effect af -83)°84. 
power of, 50. 
ratification, not revocable, 49. 
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Revocation—Continued. 
recording as, 95. 
right of, when agency for indefinite term, 83. 
right of, when agency for indefinite term, illustrative 
case, 135. 
right of, where no agreement as to duration, 83. 
right of, where no agreement as to duration, illustrative 
case, 137. 
sole agency, of, 82. 
sole agency, of, illustrative case, 135. 
terminates agency, 100. 
wife’s right of, 306. 
RIGHT, see, also, “Power.” 

Of Agent Against Principal, 
agency coupled with an interest, 84, 85. 
agency illegal, 14. 
compensation, 80. 
expenses, 81. 
renunciation, for cause, 77. 
renunciation, wrongful, 77. 
revocation, for cause, 82, 83. 
revocation, for cause,.illustrative cases, 135, 137. 
revocation, wrongful, 82, 83. 

Of Agent Against Third Person, 
enforce contract, 88. 

Of Principal Against Agent, 
account, for failure to, 76. 
act in good faith, for failure to, 70, 71, 72. 
act in good faith, for failure to, illustrative cases, 134, 143. 
acts after revocation, 95. 
acts of sub-agents, 23, 78, 79. 
agency coupled with an interest, 84, 85. 
agency illegal, 14. 
breach, waiver of, effect, 84. 
exercise skill and diligence, for failure to, 69, 70. 
fraud, illustrative case, 143. 
instructions ambiguous, 74. 
make disclosures, for failure to, 75. 
make disclosures, for failure to, illustrative case, 134. 
obey instructions, for failure to. 73, 74. 
obey instructions, for failure to, illustrative case, 133. 
secret profits, making, 70, 72. 
secret profits, making, illustrative case, 130. 
torts, 78. 
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Of Principal Against Third Person, 
collusive contract, QI. 
collusive contract, illustrative case, 143. 
contract created by incompetent, 30. 
enforce contract, 90. 


Of Third Person Against Agent, 
acting without authority, 87. 
acts after revocation, 94, 95. 
agent of undisclosed principal, 92. 
excess of authority, 86. 
excess of authority, illustrative case, 139. 


Of Third Person Against Agent, 
false. representations, 87, 88. 
limitations on authority, 87. 
method of signing, implied from, 88, 89, 9o. 
method of signing, implied from, illustrative cases, 141. 
torts, 96, 97, 98. 
torts, illustrative cases, 148, 150. 

Of Third Person Against Principal, 
admissions of agent, 98. 
agent’s authorized acts, 87. 
collusion with agent, effect, 9I. 
collusion with agent, effect, illustrative case, 143. 
contract created by incompetent, 30. 
knowledge act is in excess of authority, 91. 
ratification, 39. : 
secret instructions, effect, QI. 
secret instructions, effect, illustrative case, 143. 
torts, 18, 96, 97, 98. 


Of Third Person Against Undisclosed Principal, 
account settled, 91, 92. 
account settled, illustrative case, 143. 
election to hold ageni, 92, 93. 
generally, 91, 92, 93, 94. 
generally, illustrative case, 143. 
negotiable instruments, 92, 94. 
sealed instruments, 92, 93. 


Risk oF FarLurE To ASCERTAIN EXTENT OF AUTHORITY, 
agent’s, 55, 56. 
agent’s, illustrative case, 113. 
member of unincorporated society, 20. 
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SALE AT AUCTION, 
authority of auctioneer to rescind, 103. 
secret bidding at, ro2. 
when complete, 102. 
SALE OF LAND, 
authority for, does not imply authority to lease, 64. 
authority for, does not imply authority to mortgage, 64. 
authority for, does not imply authority to trade, 64. 
authority for, may be revoked, when, 83. 
authority for, may be revoked, when, illustrative case, 135. 
form of power of attorney for, 109. 
power of attorney for, strictly construed, 64. 
written authority required for, 64. 
SALE OF LIQuor, 
agent’s, renders him liable, 98. 
when contract for, illegal, 13. 
when prohibited, effect, 13. 
Scope oF AuTuHority, see “Authority,” “Liability.” 


SEAL, 
appointment under, may be revoked orally, 84. 
as surplusage, 34. 
SEALED INSTRUMENTS, 
appointment to execute, must be under seal, when, 33. 
effect on, when seal superfluous, 34. 
liability of undisclosed principal upon, 92, 93. 
SecrET INSTRUCTIONS, 
apparent authority not limited by, 91. 
effect of, QT. 
effect of, illustrative cases, 126, 143. 
SECRET PROFITS, 
agent may not make, 70, 72. 
agent may not make, illustrative case, 130. 
making of, effect, 71. 
recoverable by principal, 70. 
SECURITIES, see ‘‘Possession.” 
SELL, see “Personal Property,” “Sale of Land.” 
SERVANT, see, also, “Master.” 
definition of, 16. 
distinguished from agent, 16. 
may render master liable for torts, 18. 
SERVICES, 
personal, principal entitled to agent’s, 22. 
recovery for, when contract illegal, 14. 
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SETTLEMENT, see, also, “Agent to Compromise.” 
agent empowered to make, 67. 
undisclosed principal with agent, effect of, 92, 93. 
undisclosed principal with agent, effect of, illustrative 
case, 144. 
SIGNATURE, see “Method of Signing.” 


SILENCE, 
constitutes ratification, when, 47, 48. 
constitutes ratification, when, illustrative case, 126. 


SIMPLE CONTRACTS, 
authority to enter into, may be oral, 33. 


SKILL; 
acts requiring, delegation of, 22. 
degree of, required of general agent, 69. 
degree of, required of special agent, 69. 
duty of agent to exercise, 69. 


Socretigs, see “Unincorporated Society.” 

SoLeE AGENCY, 
revocable, 82. 

SPECIAL AGENT, 
apparent authority of, 21. 
defined, 20. 
degree of skill required of, 609. 
distinguished from general agent, 20, 21. 
duty of, to follow instructions, 73, 74. 
duty of, to follow instructions, illustrative case, 133. 
examples, 20, 21. 
revocation of authority of, not necessary, 95. 

SPECIFIC PERFORMANCE, 
of contracts of agency, 77. 

STATEMENT, see, also, “Excess of Authority,” “Liability.” 
agent’s, insufficient to prove agency, 56, 57. : 
reliance upon, 55, 56. 

STATE OF ACCOUNTS, 
between undisclosed principal and agent, effect of, 92, 93. 
between undisclosed principal and agent, effect of, illustra- 

tive case, 145. 

STATUTE OF FRAUDS, 
contracts of guaranty, 34. 
contracts of suretyship, 34. 
entry in auctioneer’s book satisfies, 102. 
for sale of goods, 34. 
sale of land, 33, 34. 
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STATUTES, 
giving agents lien, 85. 
STATUTORY REQUIREMENTS, see, also, “Statute of Frauds.” 
for form of contract of agency, 33, 34. 
Sus-AGENTS, 
agent responsible for acts of, 23, 78, 79. 
authority of agent to appoint, 23. 
banks as, liability of, 70. 
bind principal by their acts, 23. 
Supyect MatTrer, 
destruction of, effect, 107. 
SUBSEQUENT ACTs, 
after authority revoked, effect, 95. 
SUE, see “Suit.” 
SuIT, 
factor may bring, IoT. 
implies election when, 102. 
SURETY, 
del credere agent not a, 21. 
SURETYSHIP, 
contracts of, authority required to execute, 34. 
TENANT, 
not an agent, I5. 
TERM, 
agency for indefinite, right to terminate, 77. 
agency for indefinite, right to terminate, illustrative 
ease, 137: 
_ effect when appointment fixes no, 83. 
effect when appointment fixes no, illustrative case, 137. 
TERMINATION OF RELATION, see, also, “Renunciation,” “Re- 
vocation.” 
accomplishment of object, 107. 
bankruptcy of agent, 105. 
bankruptcy of principal, 105. 
change in conditions, 107, 108. 
death of agent, 104. 
death of joint principal, 104. 
‘ death of partner, 104. 
death of principal, 104. 
insanity of agent, 105. 
insanity of principal, 105. 
lapse of time, 108. 
manner of, 83, 84. 
notice of, should be given, 106. 
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TERMINATION OF RELATION—Continued. 
renunciation, 76, 77. 
revocation, 81, 82, 83, 84, 106. 
TERMS, 
authority of auctioneer to fix, 102. 
authority of factor to fix, 100. 
TEST, 
agency coupled with an interest, 85. 
discretionary power as, 17. 
receipt of benefits as, 16. 
to determine existence of agency, 14. 
TESTIMONY, see ‘‘Evidence.” 
Tuirp Person, see, also, “Liability,” “Right.” 
agent’s incompetency, effect, 30. 
bound to ascertain agent’s authority, 55. 
connivance by, effect, 23. 
entitled to notice of revocation, 53. 
entitled to notice of revocation, illustrative case, 25. 
intervening rights of, 50. 
Tort FEasors, see “Joint Tort Feasors.” 
Torts, 
agent’s, as cause for his discharge, 78. 
agent’s, effect on right to compensation, 78. 
agent’s, effect on right to compensation, illustrative 
case, 134. 
agent’s, liability of agent for, 96, 97, 98. 
agent’s, liability of principal for, 18, 96, 97, 98. 
agent’s, liability of principal for, illustrative case, 148. 
agent’s, may be ratified, 40, 41, 42. 
agent’s, may be ratified, illustrative case, 120. 
independent, of agent, 97. 
independent, of agent, illustrative case, 150. 
liability of corporation for, illustrative case, 148. 
liability of agent to principal for, 78. 
servant’s, master liable for, 18. 
TRADE, 
agent to sell may not, 59. 
TRANSCENDING AuTHority, see “Excess of Authority.” 
TRESPASS, 
agent’s, liability of principal for, 42. 
ratification of, 42. 
TRusT, 
agency is relation of, 70. 
distinguished from agency, 15. 
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TRUSTEE, see, also, “Trust.” 
neither principal nor agent, 15. 

ULTRA VIRES, 
act, liability of corporation for, 28. 
explained, 28. 

UNAUTHORIZED ACT, 
agent’s, after revocation, effect of, 95. 
ratification of, 39, 40, 41. 

UNAUTHORIZED AGENT, see “Liability of Agent.” 

UNDISCLOSED PRINCIPAL, see, also, “Liability,” “Right ” 
agent of, liability, 92. 
election to hold, 91, 92. 
liability of, 91, 92. 
liability of, illustrative case,.143. 
liability of, on negotiable instruments, 92, 94. 
liability of, on sealed instruments, 92, 93. 
liability where account has been settled, 91, 93. 
ratification by, 94. 

UNINCORPORATED SOCIETY, 
members of, when bound, 27, 28, 29. 

UsacE, : 
authority of factor conferred by, Ioo. 

Usury, 
liability for charge of, 96. 

VALID, see “Contract,” “Legal.” 

VERBAL, see “Oral.” 

VINDICTIVE DAMAGES, 
recoverable for torts of agent, illustrative case, 148. 

Vorb, see, also, “Infant,” “Insane Person.” 
acts cannot be ratified, 26. 
contract of incompetent, when, 12. 
power of attorney, when, 25. 

VOIDABLE, see, also, “Infant,” “Insane Person.” 
appointment by habitual drunkard 1s, 25. 
appointment by insane person is, 25. 
incompetency renders agency, when, 25. 
secret bidding renders sale at auction, 102. 

VoTING, see “Personal Acts.” 
power of delegation, 24. 

Waces, see “Compensation.” 

WAIVER, 
agent’s breach, effect, 84. 
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War, 
operates to terminate relation, when, 106. 
_ WarraNT, 


authority of agent to, 100. 
WARRANTY OF AUTHORITY, 
liability of agent for breach of, 86. 
WIFE, 
agent of husband, 35, 306. 
agent of husband, illustrative case, 117. 
capacity of, to be principal, 27. 
revocation, right of, 36. 
WILL, 
make, agent can not, 24. 
WILLFUL Torts, 
liability of principal and agent for, 96, 97, 98. 
WITNESS, see “Evidence.” 
WRITING, see ‘Written Instruments.” 
WRITTEN AuTHORITY, see “Authority.” 
WRITTEN INSTRUMENTS, 
authority to alter, after completed, 54. 
authority to execute should be in writing, 33. 
authority to fill in blanks in, 53, 54. 
method of signing, effect, 88, 89, go. 


method of signing, effect, illustrative cases, I4I. 


ratification by, when necessary, 44, 46. 
statute of frauds, 33, 34. 
strictly construed, 54, 55. 
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PARTNERSHIP DEFINED. 


1. Partnership is a legal relation resulting from the vol- 
untary association of two or more competent persons 
as principals, for the purpose of carrying on a busi- 
ness together and dividing its profits. 


A partnership is sometimes referred to as a contract, 
but strictly speaking it is a legal relation resulting from a 
contract. The persons forming the relation are known as 
partners or co-partners; who, taken collectively, are some- 
times called the “firm.” 


There is a slight distinction between “partners” and “co- 
partners,” the prefix “co” meaning together. Thus 4 and B 
being members of one partnership and C and D members of 
another firm, it might be properly said that A and C are part- 
ners, though not with each other; but 4 and B are co-partners, 
that is, partners together. 
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Strange as it may seem, one of the most difficult questions 
in the study of the law of partnership is the determination of 
what actually constitutes a partnership. Many definitions have 
been given; though some well known writers, recognized as 
authorities on the subject, have refused to attempt one, owing 
to the lack of harmony as to the tests for determining the 
existence of the relation. 


THE CONTRACT OF PARTNERSHIP. 


2. The partnership relation is founded upon a contract, 
having for its object the sharing of profits. 
The contract of partnership must contain all of the 
essential elements of an ordinary contract, namely: 
Competent parties. 
Voluntary agreement. 
Legality of object and subject matter. 
Consideration. 
A formal written contract of partnership is known as 
articles of co-partnership, and should indicate: 
The names and addresses of the partners. 
The nature and location of the business. 
The commencement and duration of the partner- 
ship. 
The contributions of each partner. 
The rights and duties of each partner. 
How profits and losses should be borne. 
The disposition of assets on dissolution. 
Articles of co-partnership are construed as any other 
contract. 


Articles of co-partnership may be changed impliedly by 

subsequent contract of the partners. 

As between the parties themselves, a partnership can 
result only from an express or an implied agreement. 
Without a contract a partnership is not created. An ex- 
ample will illustrate. .4, the father of four sons, B, C, D 
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and £, was operating a chair factory. As soon as the boys 
were old enough, he put them to work in the factory. As 
each son arrived at his majority he continued to work for 
his father without a regular salary. The funds which they 
drew from the business for their support were charged to 
each one separately, and they never received a credit for 
labor or services. The father occasionally admitted to 
third persons that the sons had an interest in the business, 
but at no time did he consider the formation of a partner- 
ship, although often requested so to do. In a suit by one 
of the sons for a dissolution and an accounting the court 
held that there was no partnership inasmuch as there was no 
agreement. 

If the contract between the partners is an express con- 
tract, it is usually drawn up in written form and called “ar- 
ticles of co-partnership.” If the partnership is to continue 
for more than one year from the time of the agreement, 
under the Statute of Frauds the agreement would not be en- 
forceable unless in writing and signed by the party to be 
charged. But if the contract is silent as to the duration of 
the partnership, or if the contract is for a term of years and 
express provision is made for dissolution at any time during 
the term by consent of the parties, the statute does not ap- 
ply. (See Appendix B, Case No. 1.) 

The articles of co-partnership usually contain a detailed 
statement of the names of the partners and the firm, the 
character of the business and the place of transacting such 
business, the contributions of the partners, the rights, 
duties, powers and liabilities of each partner, the division 
of profits and losses, the commencement, duration and 
termination of the relation, and a provision for distribution 
of assets on dissolution. A form of partnership articles 
will be found in Appendix A. 
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In the interpretation of the partnership articles, the 
rules of construction are substantially the same as those re- 
lating to other contracts. The intention of the parties, as 
shown by their language or subsequent conduct, will be as- 
certained and usually followed. However, there are cases 
where such a construction might defeat the object or pur- 
pose for which the partnership was formed and if a pro- 
vision in the partnership contract is susceptible of two con- 
structions, one of which would defeat or hinder while the 
other would promote the object or purpose of the firm, the 
latter construction is preferred. 


If the usual powers of a partner are restricted by agree- 
ment, such restrictions, however strict, may be waived or 
altered by subsequent agreements or acts of the partners. 
Very frequently one partner is designated to sign all nego- 
tiable paper of the firm. The practice continues for some 
time, usually until the absence or disability of the author- 
ized partner. During such absence or disability an unau- 
thorized partner signs the firm name to bills and notes. 
When the disability is removed the practice still continues. 
The firm soon slides into the habit of permitting any part- 
ner to sign firm paper without special authority. Finally, 
the firm name is signed to a negotiable instrument by a part- 
ner whose authority 1s expressly restricted by the articles 
of co-partnership. The remaining partners desire to es- 
cape liability on the theory that the acting partner had no 
authority to sign negotiable paper. In such a case the ar- 
ticles of co-partnership would be deemed to have been 


altered by a subsequent agreement implied from the acts of 
the partners. 


The essential elements of a contract of partnership will 
be considered in the order named. 


6A) 
Crd 


COMPETENT PARTIES. 9 


COMPETENT PARTIES. 


38. The rule as to the capacity of infants, insane persons, 
drunkards and aliens is substantially the same as in 
other contracts. 

At common law a married woman’s agreement of part- 
nership was utterly void; but by statute in most 
states her disability in this respect has been either 
partially or entirely removed. 

Corporations have no implied power to enter into a 
partnership. 


A partnership contract of an infant is voidable at the 
option of the infant. He may disaffirm his contract of 
partnership and all partnership transactions. If he does so, 
he cannot be held personally liable for any of the firm debts, 
but his co-partners have the right to have the assets of the 
firm, including the property already invested by the minor, 
applied to the payment of the firm debts. After becoming 
of age he may ratify his contracts and thereby become liable 
for obligations assumed during his minority. 

A partnership contract of an insane person is generally 
voidable. However, if the party dealing with the insane 
person is ignorant of the insanity, and acts fairly and in 
absolute good faith, the contract will not be set aside unless 
the parties can be placed in their original positions. 

If a person making a contract of partnership is so in- 
toxicated as to be incapable of comprehending the effect of 
his act, the contract is voidable. 

Aliens who are subjects of a nation which is at peace 
with this country may enter into valid partnership con- 
tracts; but a resident of a hostile country cannot make a 
valid contract with a subject of this country. 

At common law with a few exceptions the agreements 
of married women were void. In most states, however, 


10 PARTNERSHIP. Ch? 


statutes have been passed giving her practically the same 
right to contract as a married man. As a general rule, 
under such statutes, she may enter into contracts of partner- 
ship with any person but her own husband. At common 
law she could not be a partner with her husband, and in 
many states this disability not having been removed by 
statute still remains. The capacity of married women to 
contract is largely regulated by statute, and the legislative 
enactments may differ very substantially from the general 
rule. 

In Illinois, for example, it has been held that a husband 
and wife may enter into a partnership with each other, and 
the statute provides that a wife cannot enter into or carry on 
any partnership business without the consent of her husband, 
unless he has abandoned or deserted her, or is idiotic or insane, 
or is confined in the penitentiary. 

A corporation has no powers except those which are ex- 
pressly given in its charter or necessarily implied. A cor- 
poration generally has no implied power to enter into a 
partnership. Such authority must be expressly conferred 
either by statute or by the articles of incorporation. 


AGREEMENT. 


4. The partnership relation is the result of a voluntary 
agreement, which is not enforceable unless the con- 
sent of the parties is genuine. 


In a contract of partnership, as in all contracts, there 
must be a true meeting of the minds of the contracting 
parties. If there is a mutual mistake of a material fact, 
then the law says that a contract never existed. A fraud 
practiced upon one of the contracting parties will usually 
render the contract voidable at the option of the party de- 
frauded. If the fraud is in the execution of the instrument, 
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the courts will hold that a contract never existed. Thus, if 
an illiterate person is induced to sign a partnership agree- 
ment on the representation that it is an application for em- 
ployment, the so-called agreement is void from the begin- 
ning. Ifa contract of partnership is procured through un- 
due influence or duress, it is voidable at the option of the 
party over whom such influence has been exercised. 

The partnership relation is purely personal. In the 
creation of an ordinary partnership each party to the 
agreement has the right to say who shall be his co-partners. 
Inasmuch as the relation is founded upon a voluntary con- 
tract, one cannot be made a partner against his own will, 
nor can one partner introduce a third person into the firm 
without the consent of the others. This principle is called 
delectus personarum (Latin, choice of persons), and it 
is one of the fundamental principles of partnership law. 

There are a few exceptions to the rule of delectus per- 
sonarum. In mining partnerships and in joint stock com- 
panies there is no choice of persons. These associations 
are special forms of partnerships and their characteristics 
will be considered later. 


EEGAL SUBJECT MATTER AND PURPOSE. 


5. A partnership may be formed for the transaction of any 
lawful business in a legal manner. 

If a partnership is formed for the transaction of an 
illegal business, or for the purpose of carrying on a lawful 
business in an illegal manner, the courts will not recognize 
its existence. Partnerships formed for the purpose of car- 
rying on gambling and smuggling are illegal. A partner- 
ship of contractors organized to prevent competition be- 
tween bidders on a public contract is illegal because it is 
contrary to public policy. In the latter case the business is 
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lawful, but the manner of transacting the business is unlaw- 
ful. . 

The courts will not assist a member of an illegal part- 
nership in an action against his co-partners for a settlement 
or an accounting. The law usually leaves the members 
where it finds them, refusing to give assistance to either 


party. 
CONSIDERATION. 


6. The mutual covenants, promises and contributions of 
the co-partners usually constitute the consideration 
for the contract. 


In the ordinary contract of partnership each partner 
agrees to contribute capital, labor or credit and to assume the 
duties and liabilities of a partner in consideration of similar 
promises by his co-partners. The equality of contributions 
is not material, for inadequacy of consideration is not mate- 
rial in the absence of fraud. However, if one party makes 
all of the contributions and assumes all of the duties and 
liabilities under an agreement that the other party shall 
receive an interest in the profits of the business, then no 
contract exists because a consideration is lacking. But if 
the latter takes an active part in the partnership business, 
thereby assuming the liability of a partner, the assumption 
of liability is sufficient consideration for the partnership 
contract. (See Appendix B, Case No. 2.) 


SHARING PROFITS. 


?. A contract of partnership must be for the sharing of 
profits. 


It is a well settled rule of law that a partnership agree- 
ment must be for the sharing of profits. While it is true 
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that many concerns never make any profits, such a result 
is not contemplated at the time of the creation of the part- 
nership. An association not for profit is not, in law, a part- 
nership; such as an organization created merely for social, 
charitable or religious purposes. 


Thus, where a number of persons form an association for 
religious purposes, the members combining their money and 
living in a community as one family, having everything in 
common, the association is not a partnership for the reason 
that it was not organized for profit. 


Pos ts OE DART NER SHIP. 


8. The determination of the existence of a partnership 
depends upon the intention of the parties, as ex- 
pressed in their contract, or as determined by their 
conduct. 


The rights, duties and liabilities of partners among 
themselves differ very substantially from the rights, duties 
and liabilities of the members of an association which is not 
a partnership. For that reason the question of the exist- 
ence of a partnership frequently arises. In the determina- 
tion of that question the courts will always look to the 
legal intention of the parties. The true intention can only 
be ascertained by an examination of the contract of the 
parties and a review of their acts in the conduct of their 
business. 

If from an inspection of a written contract it appears 
that the parties clearly intended to form a partnership, it is 
safe to say that as a general rule the relation exists; but 
the rule is not without its exceptions. If one of the neces- 
sary elements of a partnership is lacking, then the relation 
has not been created. If, in the example of the religious 
association, the members had designated their express con- 
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tract as “articles of co-partnership,” a partnership would 
not have been created thereby, because the association was 
not in business for profit. Or if two persons sign articles 
of co-partnership for the conduct of a gambling business, a 
partnership would not thereby be created because the object 


of the concern is unlawful. 

On the other hand, if two persons combine their prop- 
erty and labor and carry on a business enterprise together 
as co-owners, dividing the profits between them, they will 
be considered partners because of their intention as ex- 
pressed by their acts. 

Thus, Bradley and Carroll go into the grocery business to- 
gether under the firm name of Bradley and Carroll. Bradley 
is a groceryman of experience and Carroll supplies the money 
for the enterprise. Nothing has been said about a partner- 
ship. The business proves to be a success, profits are made, 
and from time to time Bradley and Carroll divide the profits 
equally. A partnership has been formed, not by any express 
agreement or articles of co-partnership, but by an implied 
agreement resulting from their acts. The intention of the 
parties to form a partnership has been clearly shown by their 
conduct. 

In the determination of the intention of the parties, as 
expressed by their acts or contracts, certain tests are some- 
times necessary. These tests will be considered. 


SHARING PROFITS ONLY. 


9. Sharing profits of a business give rise to the presump- 
tion that a partnership exists between the partic- 
ipants; but a contrary intention may be shown by 
other facts and circumstances. 

If the parties have agreed to share the profits, and 
nothing has been said about losses, ordinarily the 
failure to mention losses will not change their rela- 
tion. 

It very frequently happens that prospective partners, 
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confident of their success, draw up elaborate agreements as 
to the division of profits, but entirely overlook the question 
of losses. Where the omission is a mere oversight, the law 
will supply what is lacking. As a general rule one who 
shares the profits of a business as a principal or co-owner 
must, for that reason, share the losses if they occur. But it 
is not unusual for one to share in the profits of a business 
even though he is not a principal or co-owner. Every em- 
ployee is indirectly sharing in the profits of the business in 
which he is engaged, yet he is not a partner. A salesman 
working on a commission basis is likewise sharing in the 
profits of his employer, but he is not thereby a partner. The 
employee and the salesman are not partners for the reason 
that they are mere agents with limited authority and do not 
own an interest in the business. Among the members of a 
partnership, however, a mutual agency exists, each partner’ 
being the agent for the others, and having the authority to 
bind the firm in practically any ordinary partnership trans- 
action. Each partner has a common interest in the business 
of the firm, and the individual rights, property interests and 
powers of the members are all combined in a common busi- 
ness enterprise. In a large majority of the cases the mem- 
bers of the firm are co-owners of the business. It is this 
relation of mutual agency, community of interest and usual 
co-ownership which enables the courts to distinguish be- 
tween a true partnership and other relations such as that 
of principal and agent and master and servant. (See Ap- 
pendix B, Case No. 3.) 


As a general rule a partnership cannot exist for the pur- 
pose of performing a single transaction. However, if it can 
be clearly shown that the partners contributed to a common 
fund to carry out a single enterprise as principals for profit, 
it is possible for such a partnership to exist. 
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A contract giving an agent or a servant a share in the 
profits of a business is not a partnership contract for the 
reason that there is no community of interest in the capital 
and the agent is not a principal. 

A contract for the sharing of gross receipts as a general 
rule evidences an intention not to conduct a partnership for 
the reason that the division of losses is not contemplated. 
However, if the actions of the parties clearly show an inten- 
tion to carry on a common business as principals for profit, 
they will be considered partners. 

Thus, if A, the owner of a theater, should enter into 
a contract with B whereby A was to furnish the use of his 
theater and B was to have sole charge of conducting it, the 
gross receipts to be equally divided between them, this would 
not make A and B partners. It is more in the nature of the 
renting of the theater building by B. It might so happen that 
one-half of the gross receipts would more than cover the 
expense of A in taxes, repairs, etc., while the one-half of 
the gross receipts which B would receive might not reim- 
burse him for his outlay in hiring performers, advertising, 
etc. Thus 4 would make a profit and B would not, so there 
would not be any division of profits; or the position of the 
two. parties might be reversed. B might make money and 4 
might lose. Partnership involves the division of profits. 


SHARING LOSSES ONEY. 


10. An agreement between business associates that they 
shall share the losses of a business, but not the 
profits, usually indicates an intention not to be 
partners. 


Inasmuch as communion of profit is one of the essential 
elements of every partnership contract, it follows that an 
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agreement merely to share losses will not create a partner- 
ship. Agreements of this character quite frequently occur 
among railroad companies operating connecting lines. 


Thus, an arrangement is made between three different rail- 
roads operating connecting lines, that each road shall carry the 
cars of the other roads across its line at an agreed rate, with 
the provision that should a loss occur which could not be 
located on any particular line, the loss should be borne pro- 
portionately by the roads which carried the freight. Such an 
arrangement does not constitute a partnership for the primary 
reason that there is no communion of profits. 


SHARING PROFITS AND LOSSES. 


11. An agreement to share both profits and losses does not 
necessarily create a partnership; but it is strong 
evidence of an intention to become partners. 


If two or more competent persons agree to unite their 
capital or labor in the conduct of a business in which they 
have a community of interest, agreeing as principal pro- 
prietors to share the profits and losses, they have thereby 
created an ordinary partnership containing all of the neces- 
sary elements of the relation. In such a case there is little 
chance for a member of the firm to dispute the fact that he 
isa partner. The difficulty arises where one of the elements 
appears to be lacking, or where it is necessary to determine 
the existence or non-existence of that element after a re- 
view of conflicting statements. If, for example, two per- 
sons having separate causes of action against a village agree 
to pool their interests to conduct a joint litigation, sharing 
the profits and expenses between them, they will not be 
considered partners because there is no community of in- 
terest and because association in a single transaction does 
not generally constitute a partnership. 
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So it may be said that the sharing of profits and losses 
is merely an element of partnership, which, when standing 
alone, will not create the relation; but when combined with 
the principal ownership of the business from which the 
profits or losses arise, the relation of partnership is generally 
present. (See Appendix B, Case No. 4.) 


PARTNERSHIPS AS TO THIRD PERSONS. 


12. At the present time there is no substantial difference 
between partnerships as to third persons and part- 
nerships as between the partners. 

However, one may subject himself to the liability of a 
partner by holding himself out as one. This is 
known as partnership by estoppel. 


Formerly it was a settled rule of law that all persons 
who shared in the profits of a business subjected themselves 
to a liability of partners in that business, even though no 
partnership actually existed, or was intended by the parties. 
The reason for the rule as given was that “if one takes part 
of the profit, he takes a part of that fund on which the 
creditor of the trader relies for his payment.” Under this 
rule it was not considered necessary for the members to 
have a common interest in the business as principals; if 
they shared profits as profits they were held to be liable as 
partners to third persons. However, the injustice of such 
a doctrine soon became apparent, and the theory was re- 
pudiated by a decision which based the liability of partners 
to third persons upon the ground of mutual agency. (See 
Appendix B, Case No. 5.) Since the overruling of the 
“sharing of profits’? theory, there has been no fundamental 
difference in the tests applied to determine partnerships in 
actions between the partners themselves and partnerships in 
actions between the partners and third persons. 
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It not infrequently happens that one who is not actually 
a partner subjects himself to liability as a partner by his 
conduct. When persons hold themselves out as partners 
in a particular business, so as to induce third persons to deal 
with them in that capacity, they will be liable to such per- 
sons as partners, even though a true partnership never 
existed. This principle is the same as the one applied in the 
law of Agency,—that where a person induces people to act 
upon the faith of his representations that he is a principal, 
he will be liable as such for acts of his alleged agent. So 
if Brown permits his name to be used in firm style, as 
Brown and Jones, grocers, he represents that he is a partner, 
and he will be liable as such to creditors of the firm. His 
liability is based upon the principle of estoppel, that prin- 
ciple of law which prevents a man who has knowingly mis- 
represented a fact to others who have relied thereon, from 
later repudiating his acts or words. In order to create a 
liability by estoppel, it is necessary to show: first, that the 
party sought to be charged held himself out as a partner, 
or knowingly permitted others to hold himself out as such; 
and second, that those seeking to hold him as a partner have 
relied upon such statements or acts and have been misled 
thereby. 


Thus, A, conducting a general merchandise business, places 
B’s name on the letter-heads of the firm without B’s knowl- 
edge. As soon as B discovers the fact, he orders his name 
removed immediately. A creditor sues B as a partner. B is 
not liable for the reason that he did not knowingly permit 4 
to hold him out as a partner. 

A’s name is signed to a partnership agreement by another 
without 4’s knowledge. Upon discovery of the fact 4 im- 
mediately withdraws his name, but some of the letter-heads 
and circulars bearing his name were used thereafter. The 
question as to 4’s knowledge of the subsequent use of the 
letter-heads is a disputed question of fact. B deals with the 
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firm without knowledge of the use of A’s name, but later he 
sues A asa partner. A is not liable as a partner as B did not 
know of the use of A’s name, and consequently could not have 
relied upon that fact or have been misled by it. 


13. 


CHAPTER I 


CLASSIFICATION OF PARTNERS AND 
PARTNERSHIPS. 


13. Kinds of Partners. 

14. Kinds of Partnerships. 

15. Limited Partnerships. 

16. Mining Partnerships. 

17. Difference Between a Partnership 
and a Corporation. 


KINDS OF PARTNERS. 


The members of an ordinary partnership may be clas- 
sified as (1) active or silent; (2) ostensible or secret; 
and (3) dormant. 

A partner participating in the management of the 
partnership business is called an active partner; one 
not so participating is called a silent partner. 

A partner whose connection with the partnership is 
known is called an ostensible partner. If his con- 
nection with the firm is not known, he is a secret 
partner. 

A member of the firm who is both silent and secret is 
frequently called a dormant partner. 


An example will serve to illustrate the various kinds of 


partners. dA, B, C and D form a partnership under the 
name of A and B. A participates in the management of 
the business, B takes no active part; C takes an active part, 


but his connection with the firm is not revealed, and D takes 


no active part and his connection with the firm is not known. 
A is an active partner, B an ostensible or public partner, 


C a secret partner and D a dormant partner. 
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A partner withdrawing from the firm is known as a 
retiring, outgoing or withdrawing partner; one joining the 
firm is an incoming partner. When a change in member- 
ship takes place the partners remaining in the firm are 
known as continuing partners. Upon the death of a partner 
the members remaining are called surviving partners. 

One who is not a partner at all may, from his words or 
acts, lead third persons to believe that he is a partner, and 
if they act upon that belief to their injury, he is liable to 
them as a partner under the theory of estoppel. If, though 
not a partner, he has permitted the firm to use his name as 
one of the partners, he is called a nominal partner and may 
be liable as a partner by estoppel. 


KINDS OF PARTNERSHIPS. 


14. Ordinary partnerships may be divided into (1) uni- 
versal, (2) general, and (38) special or particular 
partnerships. 

A universal partnership is one in which all of the 
property of the parties is combined, and all profits 
of every kind are for their joint benefit. 

A general partnership is one formed for the purpose 
of conducting a general business of one or more 
kinds, usually to continue for some time. 

A special or particular partnership is one where parties 
have united property to share the benefit of a single 
transaction or enterprise. 


Universal and special or particular partnerships are 
seldom to be found. The general partnership is the usual 
form of the ordinary partnership. 

Partnerships are also classified with respect to the char- 
acter of business which is being conducted. If the business 
of the firm is that of buying and selling, it is known as a 
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trading partnership, but if formed for some other purpose, 
such as the practice of law, or farming, it is a non-trading 
partnership. 


A partnership for an indefinite term is called a partner- 
ship at will, and it can be terminated without liability by 
any partner at any time. A partnership for a definite term 
becomes a partnership at will after the expiration of that 
term, if the partners continue the business without a new 
agreement. 


A joint stock company is a special form of partnership 
usually created by statute; but in the absence of such a 
statute a joint stock company is merely a partnership with 
transferable shares. The members agree in advance to give 
control of the business to a board of managers and there 
is no implied power in the other members to act for the 
concern. The death of a member will not cause a dissolu- 
tion of the firm. The person succeeding to the interest of 
the deceased member is merely admitted to membership. 
The relation is not a personal one, as in the ordinary part- 
nership, and the rule of delectus personarum (choice of per- 
sons) is not applicable. The shares are usually represented 
by certificates similar to the stock certificates of a corpora- 
tion. Joint stock companies are often formed by farmers 
for conducting creameries; and they are sometimes found 
in cities in the form of co-operative stores. 


A sub-partnership is created when a partner contracts with 
a third person on his own account, agreeing to share with that 
person the profits and losses of the firm. The third person 1s 
called a sub-partner. The sub-partner is not a member of the 
original firm, but is only a partner of the one with whom he 
contracted. 

Thus, A and B enter into contract of partnership whereby 
A is to contribute $1,000 as his share of the capital. A not 
having $1,000 enters into agreement with X whereby X is to 
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advance this $1,000 for A and is to receive one-half of A’s 
share of the profits from the partnership between A and B. 
The partnership between A and X would be designated as a 
“sub-partnership.”’ X would not have any rights or liabilities 
so far as the partnership between A and B is concerned but 
merely has a right to one-half of A’s profits if he receives any. 


LIMITED PARTNERSHIPS. 


15. A limited partnership is one authorized by statute, 
wherein one or more members, known as general 
partners, manage the business and are liable as or- 
dinary partners, while the others, known as special 
partners, contribute a given amount of capital but 
do not assume any liability beyond their contribu- 
tions. 

In an ordinary partnership each partner is personally 
liable for all of the firm debts. In order to avoid that un- 
limited lability of all of the partners, statutes have been 
passed in most states authorizing the formation of limited 
partnerships. Such associations are created by statute and 
in no other way, as the English common law did not rec- 
ognize this species of partnership. 

The statutes authorizing the creation of limited partner- 
ships are by no means uniform, but the essential require- 
ments are substantially the same. The foundation of the 
organization is ordinarily a certificate, the requirements of 
which are prescribed by the local statute. The certificate 
usually contains the name of the proposed partnership and 
its principal place of business; the names of all the general 
and special partners and the residences of each; the amount 
of capital which each special partner has contributed; the 
general character of the business to be conducted; and the 
time at which the partnership is to commence and terminate. 
The certificate is acknowledged before some specified officer, 
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published for a definite period named in the local news- 
paper, and then recorded in a designated public office. The 
firm name usually contains only the names of the general 
partners. Some statutes provide that the word “limited” 
shall be added to the firm name. 

The firm business is transacted by the general partners 
exclusively ; and if a special partner takes an active part in 
the management of the business, he will become liable as a 
general partner. Owing to the fact that a limited partner- 
ship is purely statutory and in contravention of the common 
law, the statutory provisions are strictly construed. If, in 
the formation of the partnership or the management of its 
business a substantial violation of the statute has occurred, 
it usually subjects the special partners to an unlimited 
liability as general partners. (See Appendix B, Case No. 
6.) 

The dissolution of limited partnerships is ordinarily 
provided for by statute and in such cases the statute must 
be followed strictly. 


MINING PARTNERSHIPS. 


we A mining partnership exists when two or more per- 
sons, as co-owners of a mine, operate it together and 
divide the profits in proportion to their respective 
interests. 


A mining partnership differs from an ordinary partner- 
ship in several ways. No contract is necessary to create the 
relation, and there is no delectus personarum (choice of 
persons), so that when one member of the firm dies his 
interest passes to his legal successors without a dissolution 
of the partnership. It is a non-trading partnership and the 
powers of the members to bind the firm are more limited 
than in the case of a commercial or trading partnership. 
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The rights and liabilities of the partners are essentially the 
same as they are in the ordinary partnership. The reason 
why a mining partnership is governed by rules somewhat 
different from those applying to an ordinary partnership is 
because its chief, and frequently its only, asset is real estate, 
so that the courts regard the partners more as owners of 
real estate than as operators of a business, and apply rules 
governing co-owners of land. 


DIFFERENCE BETWEEN A PARTNERSHIP AND 
A CORPORATION. 


17. A corporation is created by the state; a partnership is 
formed by a private contract among individuals. 

A corporation is an entity distinct from its stock- 
holders; and it is viewed in law as a “person”; a 
partnership is always regarded by law as a collection 
of individuals. 


Corporate contracts are made in the corporate name 
by the corporation itself and not by its stockhold- 
ers; partnership contracts are with all of the part- 
ners jointly, usually designated as doing business 
under the partnership name. 

The stockholders of a corporation have no implied 
authority to bind it; each partner has apparent au- 
thority to bind the other members of the firm in 
ordinary partnership transactions. 

Suits are brought by or against a corporation in its 
own name and not by or against the stockholders; 
suits by or against a partnership are brought by or 
against all of the partners jointly as individuals. 

A stockholder can transfer his stock in a corporation 
at any time, the transferee at once succeeding to 
the rights of the transferror; and the death of a 
stockholder does not affect the corporation; the 
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transfer of a partner’s interest or the death of a 
partner causes instant dissolution of the partnership. 

A stockholder is usually liable for the unpaid portion 
of his stock and no more; in an ordinary partnership 
a partner is individually liable for all of the firm 
debts. 


A corporation is created by act of the state and not by 
the act of the individual members thereof. The state laws 
prescribe the method of formation of corporations and after 
the statutory requirements have been fully complied with, 
the proper state officer issues a certificate of incorporation. 
A partnership, as has been said, can result only from a 
private contract among individuals and the state is in no way 
concerned. 


A corporation is regarded by the law as an artificial, 
invisible and intangible person which is entirely separate and 
distinct from its stockholders. The identity of the stock- 
holders is immaterial. They are merely owners of shares of 
stock which represent certain rights and liabilities. If they 
transfer their stock to others the corporation itself will 
remain unchanged. But in a partnership it is different. 
The law looks upon a partnership as a collection of in- 
dividuals and the partnership is merely a relation existing 
between those individuals. 


Thus, if A desires to start a suit against the Erie Polyscope 
Company the title of that suit would be “ad v. Erie Polyscope 
Company, a corporation,” but if A desires to start a suit 
against Rich and Co., a partnership formed by Messrs. Rich 
and Hurley, the title of the suit would be “A v. B. A. Rich 
and John D. Hurley, doing business as Rich and Co.” 


A corporation, like a partnership, acts through its agents, 
but stockholders have no implied authority to bind the cor- 
poration merely because they happen to be stockholders. In 
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a partnership each member usually has authority to bind the 
firm on any contract within the scope of the partnership. 
This rule is subject to several exceptions, which will be con- 
sidered in a subsequent chapter. 

In a corporation a transfer of stock in no way affects 
the existence of the corporation; but in a partnership the 
death of one of the members causes a dissolution of the 
firm. Because of the personal character of the relation, the 
surviving members are not obliged to continue the business 
as partners with the heirs at law or successors of the de- 
ceased partner. 

The liability of the stockholders in a corporation is reg- 
ulated by statute. In most states a stockholder is liable for 
only the unpaid portion of his stock. Thus, if A, a stock- 
holder in the A B Company, a corporation, is the owner of 
$1,000 worth of stock, $800 of which has already been paid 
to the company, he will be liable to creditors of the company 
not to exceed the sum of $200 in the event of the insolvency 
of the company; but if B is a partner in the firm of A & Co., 
an insolvent concern, and its liabilities exceed its assets to 
the extent of $4,000, B will be liable to creditors of the 
firm for the entire amount of $4,000. 
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THE FIRM NAME. 


18. The firm name is a means of identifying the partner- 
ship. It is customary, but not absolutely necessary. 


In the formation of a partnership the members thereof 
usually adopt a partnership or firm name or style. Inasmuch 
as the law looks upon a partnership as a collection of in- 
dividuals, there is no legal necessity for a firm name; but 
the practical advantages of having a firm name are so 
numerous that a partnership without a name is most unusual. 
The firm style may be a combination of the names of all 
the members; it may contain the names of only a part of 
the members, or even be the name of one member only, or 
it may be purely fanciful. After a name has been adopted 
it should be used in all partnership transactions. 


Partners may and often do change the firm name, but 
the change will not affect the rights and liabilities of the 
partners. If no name has been selected, one member of the 
firm authorized to sign contracts may bind the other mem- 
bers by the use of a firm name selected by himself (See 
Appendix B, Case No. 7), or by signing the names of all 
of the partners. 
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Upon the organization of a partnership the members 
have an absolute right to the use of their names honestly as 
a firm style, even though other persons of similar names 
have already formed a partnership under the same style. 
The law will not protect a person in the exclusive use of his 
name in any business, but it will protect a partnership 
against the dishonest use of its name, even by persons 
having a similar name. 

In the formation of a professional partnership it is ad- 
visable for the members to use their full names instead of 
the surnames. 


Thus, if Clarence Smith and Vernon Jones form a part- 
nership to engage in the practice of law under the name of 
Smith and Jones, and, at the end of a few years, Jones with- 
draws from the firm to go into business for himself he is in the 
position of a man just embarking in business. The firm of 
Smith and Jories may have established a good reputation, but 
many of the firm’s clients may not know that Jones is Vernon 
Jones. If, however, the firm name had been Clarence Smith 
and Vernon Jones, the good-will attaching to the names would 
be preserved by each. 


Upon the dissolution of a partnership by lapse of time, 
agreement or otherwise, the right to use the old name is 
usually sold to a continuing partner. The retiring partners 
frequently limit their right to resume business or to use the 
firm name. 


GOOD-WILL. 


19. The good-will is an incident of a business founded 
upon and created by the conduct of that business. It 
is the “expectation of continued public patronage.” 

The good-will of a business is property and can be 
taxed, sold or transferred as such. 
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The term “good-will” can be more easily described than 
defined. The definition most frequently used is that 
“the good-will of a trade is nothing more than the 
probability that the old customers will resort to the old 
piace,’ a good definition to apply to a trading partner- 
ship doing business at a particular place. But in a profes- 
sional partnership or a partnership of brokers, the good-will 
does not attach to the locality but to the person. In a law 
partnership, for instance, persons deal with the firm, not 
because it is located in a particular office building, but be- 
cause of the ability and character of the members of the 
firm. So the good-will is primarily the reputation of the 
firm as established by the conduct of its business. If the 
business has been conducted in a business-like way and cus- 
tomers or clients have been satisfied with the character of 
the goods or work, it is safe to say that the firm may expect 
“continued public patronage,’ and therefore it has a good- 
will. But if a firm has established a reputation for dis- 
honesty and unfair dealing, its good-will, so called, will only 
be a fiction. 


Good-will is not a characteristic of all partnerships. If 
a firm has been formed for the conduct of a single enter- 
prise, such as the construction of a railroad, it is apparent 
that there will be no good-will. 

The good-will of a business is considered a part of the 
partnership assets and may be taxed, sold or transferred as 
such. It is not a part of the stock in trade and a sale of the 
stock itself does not include the good-will, but it will be 
included where all of the assets of a firm are sold. Where 
a partnership is dissolved by the death of one of the mem- 
bers, the good-will is generally considered an asset, the pro- 
ceeds of which are divided among the surviving partners 
and the estate of the deceased partner. 
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THE FIRM CAPITAL. 


20. The firm capital is the total of the contributions which 
the partners have made for the transaction of the 
partnership business. 

Whatever is contributed by the members of the firm 
as capital becomes a part of the firm property and 
is owned by the members jointly. 

Contributions of capital may be in money, personal 
property, real estate, services or other property. 


In the formation of an ordinary partnership each mem- 
ber contributes property to the firm for the transaction of 
the firm business. The aggregate of these contributions 
constitutes the firm capital. After the firm has been doing 
business for some time the members may and often do agree 
to make additional contributions, which will also be con- 
sidered a part of the firm capital. 


Thus, 4 and B form a partnership for the conduct of a 
general merchandise store. A contributes a stock of goods 
valued at $3,000 and B contributes goods valued at $2,000. 
The business prospers and within a short time profits are real- 
ized to the extent of $1,000. These profits are used to pur- 
chase a new set of fixtures for the store. The fixtures are a 
part of the partnership property, but not a part of the capital. 


Upon dissolution of a partnership disputes frequently 
arise between the partners as to the distribution of the assets 
of the firm, and as a general rule the division of profits is 
not made in the same proportion as the contributions of 
capital. It sometimes happens that a partner contributes 
only the use of property, retaining the title for himself. It 
is therefore advisable to have the contributions of capital 
clearly set forth in the articles of co-partnership. Upon 
dissolution the capital is distributed in the same proportion 
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as furnished, and if a partner contributes only his skill and 
services he is not entitled to a distributive share of the 
capital. (See Appendix B, Case No. 8.) He will receive 
compensation for his skill and services upon receipt of his 
share of the profits of the business. Where losses have been 
sustained, the legal presumption is that the partners are 
required to pay into the partnership their share of the loss. 
The partners, however, can agree to a readjustment of 
capital on account of losses made. The distribution of 
capital would then be on the new capital ratio. 


The contributions of capital, in any form, at once become 
the property of the firm, and are no longer owned by the 
contributors as individuals. 


Where partnership articles provide that one partner is to 
put in as capital a building and machinery valued at $0,615, 
the other two to contribute $2,500 in cash and to pay the first 
partner interest on the excess put in by him, each partner will 
have a joint ownership of the building and machinery. If 
the building is destroyed by fire, the loss must be borne by the 
firm and not by the contributing partner. 


Capital need not be contributed in money. It may con- 
sist of personal property, real estate, services, patent-rights 
or any other property which the parties may agree to receive. 
It is not necessary that the contributions shall be of the 
same character or of the same amount. One may contribute 
$1,000 worth of personal property, another $500 in cash 
and a third may add his labor and skill. If a partner con- 
tributes the use only of property he should have it affirma- 
tively appear that he is still the owner thereof and that he is 
entitled to the return of the identical property upon the dis- 
solution of the firm. If a partner makes an advance or 
loan to the firm, he becomes its creditor and is entitled 
to reimbursement as against his co-partners. Ordinarily 
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interest is not payable on a partner’s indebtedness to the 
firm, or on the firm’s indebtedness to a partner in the absence 
of an agreement to that effect. 


THE FIRM PROPERTY. 


21. “Firm property” includes all of the contributions to 
capital and all property acquired with partnership 
funds or credit, or in partnership transactions. It 
includes the profits of the business as well as the 
good-will. 


Partnership property includes everything of value which 
belongs to the partners as a firm. Contributions of capital, 
property acquired with partnership funds or credit, profits 
and the good-will of the business are all a part of the firm 
property. The title to partnership property must be in the 
firm either legally or nominally. If one of the members of 
a firm contributes only the use of certain property the title 
to such property still remains with the contributing partner 
and the property itself does not belong to the firm. 


The intention of the parties will usually determine 
whether property used in the partnership business is owned 
by the firm or by an individual member. Such intention 
may be shown by an express agreement between the part- 
ners, or, in the absence of such an agreement, it may be 
shown by the conduct of the partners and the circumstances 
under which the property was purchased and later used. 


PERSONAL PROPERTY: 


22. The title to personal property may be held in the firm 
name, or by one or more of the members as indi- 
viduals. 
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Irrespective of the method of acquiring or holding 
title to partnership personalty, the real ownership 
of the property is in the partners as a firm and not 

in the individual members as co-owners. 


The ownership of firm property is substantially different 
from any other kind of ownership. A partner has an un- 
divided interest in every piece of partnership property; yet 
the partners cannot be classed as owners in common for the 
reason that each partner has the implied authority to sell 
all or any part of the partnership property, whereas in an 
ownership in common each co-owner has an undivided in- 
terest in the entire property, with authority to sell only his 
interest therein. In a partnership it might also develop that 
one of the members of the firm has no real interest in the 
property, having previously withdrawn amounts in excess 
of the value of his interest. Partnership is somewhat similar 
to joint tenancy, as upon the death of one partner, the pos- 
session and management of the firm passes to the surviving 
partners and not to the personal representatives of the de- 
ceased partner. In joint tenancy, however, the title passes 
to the survivors, while in a partnership only the possession 
passes to the survivors, who are obliged to account to the 
personal representatives of the decedent for the value, if 
any, of the deceased partner’s share. There are several 
other distinctions between ownership by partners and 
ownership by joint tenants or tenants in common. Owner- 
ship by partners is the result of a voluntary agreement be- 
tween the partners, while co-ownership by joint tenants or 
tenants in common may be, and very often is, the result of 
an act by a third person who does not consult the wishes 
of the co-tenants. One making a will may devise his real 
estate to his children, share and share alike, and upon the 
death of the testator the children become co-owners of the 
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real estate. The co-ownership in this case results from the 
act of the father and not from any agreement of the chil- 
dren. Again, a co-owner is not necessarily the agent of the 
other co-owners, but in a partnership each member is an 
agent of his co-partners. 


The title to personal property may be held in the firm 
name or in the name of one or more of the members as 
individuals. If the property was acquired with partnership 
funds, or with firm money, or partnership services have been 
expended upon it, the law will generally consider the title 
to the property in the firm and not in the individual mem- 
bers thereof. (See Appendix B, Case No. 9, and Case 
No, 103) 


REAL ESTATE. 


23. Title to partnership real estate should be taken in the 
names of all the partners as tenants in common. 
The firm name should not be used in real estate 
transactions. 

If inconvenient to take title in the names of all of 
the partners and the title to partnership real estate 
is taken in the name of one partner, a resulting trust 
arises in favor of the firm. 


It is a well settled rule of law that only a person can 
hold the legal title to real estate, and a partnership, as has 
been said, is not in law a person. It follows then that a 
partnership, as such, cannot hold the legal title to real estate. 
If a deed of real estate is made to a firm having a fictitious 
name, no title passes thereby. If a deed is made to a firm 
having the names of its individual members, the legal title 
will pass to the partners named, in trust, however, for the 
firm. If a conveyance is made to “H. R. Hedman & Com- 
pany,” the title would pass to H. R. Hedman alone; but if 
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the conveyance was to “Hedman and Beecher,” it could 
be shown that the grantees were H. R. Hedman and S. H. 
Beecher. In the latter case, the legal title would pass to 
the partners named in trust for the firm. 


If the members of a firm are very numerous, or it is 
otherwise inconvenient, it is sometimes advisable to take 
title to the firm real estate in the name of one partner. The 
difficulty with such an arrangement is that the holding 
partner might secretly convey the property to a third person, 
for a valuable consideration, without his having any actual, 
implied or constructive notice of the interests of the co- 
partners, in which case the purchaser would acquire rights 
in the property which would be superior to those of the 
partnership, or of its creditors. (See Appendix B, Case 
No. 10.) However, if the partnership was in possession 
of the property at the time of the sale, the purchaser would 
be charged with constructive notice of the firm’s interest 
in the property. 

In a court of equity the real estate of a partnership is 
sometimes treated as personal property for the purpose of 
settling the accounts of the partners and winding up the 
partnership affairs. This equitable doctrine is known as 
“conversion,” the real property by fiction being temporarily 
converted into personal property. The rights of the heirs, 
widow and creditors of a deceased partner in the firm real 
estate are all subject to the superior right to use the realty, 
or so much thereof as may be necessary, in closing the part- 
nership affairs. As soon as the object of the conversion 
has been accomplished, the property will be treated in its 
character as real estate. 


Thus, 4, B and C are conducting a partnership which owns 
real estate. A dies leaving him surviving a widow and three 
children. The surviving partners take over the property of 
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the concern for the purpose of winding up the business. After 
taking an account it is found that the personal property of 
the firm is sufficient to meet all obligations. In such a case 
the real estate retains its character as such and the widow and 
heirs of the deceased partner will receive their shares provided 
for by law. But if the personal property is not sufficient to 
settle the accounts of the firm, the real estate will be considered 
personal property for that purpose. If it is necessary to use 
all of the firm realty to pay the firm debts, the heirs of the 
deccased partner will receive nothing. If only a part of the 
real estate is used for that purpose, the remainder will resume 
its character as real estate, and be divided among the surviving 
partners and the heirs of the deceased partner. 


CHAPTER IV. 
THE POWERS OF A PARTNER. 


24. In General. 

25. Apparent Authority. 
26.- Powers Implied. 

27. Powers Not Implied. 
28. Negotiable Instruments. 


IN GENERAL. 


24. The relation of partnership is essentially the relation 
of principal and agent. Each partner occupies a 
dual position, being a principal with each of his 
co-partners as his agent, and an agent of all his 
co-partners. 


The law of partnership is founded upon the law of prin- 
cipal and agent. There is a presumption that each partner 
is a general agent of the firm, and as such he represents all 
the powers of the firm within the scope of the partnership 
business. As to third persons, a partner’s authority may be 
of two kinds, (1) real authority, or that which is actually 
conferred upon him by the partners themselves, and (2) ap- 
parent authority, or that which he appears to have by reason 
of the character of the business. When a partner has real 
authority or actual authority to make a contract for the firm, 
no difficulty arises, for the reason that the partnership will 
always be bound by the authorized act of a partner; but 
where a partner merely appears to have authority the ques- 
tion is not so simple. 
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APPARENT AUTHORITY. 


25. The apparent authority of a partner is confined to the 
scope of the partnership business and persons deal- 
ing with a partner are presumed to know the scope 
of the business. 


It is a rule of agency that third persons dealing with an 
agent should investigate the agent’s authority and act in 
good faith, with the exercise of reasonable prudence. The 
- same rule applies to partnerships. A person dealing with a 
partnership through a partner should exercise the same dis- 
cretion. He should first find out whether a partnership 
exists and then familiarize himself with the general char- 
acter of the partnership business. The character of the 
business, in the absence of any express limitations, will 
determine, in a general way, the implied powers of a part- 
ner. A few examples will illustrate: 

A member of a real estate firm does not have apparent 
authority to purchase a suit of clothes for himself in the part- 
nership name; nor has a member of a milling firm apparent 
authority to give a partnership note in satisfaction ot his per- 
sonal indebtedness. A member of a printing concern which 
publishes a newspaper cannot accept on behalf of the firm an 
agency to sell pianos; nor can a member of a storage and com- 
mission house engage in cotton speculation for the firm. 

It is important in this connection to distinguish between 
a trading and a non-trading firm for the reason that the ap- 
parent authority of a member of a trading or commercial 
firm is much more extensive than that of a member of a non- 
trading partnership. If a partnership is primarily engaged 
in the business of buying and then selling the thing pur- 
chased, either in the same or in altered form, it is a trading 
or commercial partnership; if not so engaged it is a non- 
trading partnership. Partnerships engaged in the business 
of buying and selling drugs, groceries, dry goods and cloth- 
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ing, and manufacturing establishments of practically every 
kind, are considered trading firms. Law partnerships and 
those engaged in farming or mining are considered non- 
trading firms. As a general rule the member of a non-trad- 
ing firm has no implied authority to bind the firm on nego- 
tiable paper unless it can be shown that the act of the part- 
ner was necessary in order to carry on the business of the 
firm, or that it was customary among partnerships of that 
character. 

A partner’s apparent authority may be withdrawn by 
agreement among the partners, but such limitations of power 
will not be binding upon third persons unless they have 
actual knowledge of the restriction. 

Where a member of a partnership in the plumbing business, 
having had his apparent authority restricted by express agree- 
ment, purchases supplies from a wholesale plumbing house 


which has no knowledge of the restriction, the firm will be 
liable for the act of its member. 


It should be remembered that the discussion of the sub- 
ject of actual and apparent authority is only for the purpose 
of determining when the firm is liable for the acts of its 
members, and in no way affects the individual liability of a 
partner for his own acts. A partner lacking authority to 
bind the firm will nevertheless bind himself personally, either 
on the contract as a principal, or on an implied warranty 
that he had authority to bind the firm, or, in tort, 1f he has 
acted fraudulently. 


POWERS IMPLIED. 


26. A partner has implied authority: 
To receive payment of debts due to the firm and to 
give receipts in the name of the partnership. 
To compromise a claim of the firm against a third 


party. 
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To assign rights of action which the partnershiv may 
have. 

To employ such agents or servants as are necessary 
for the proper transaction of the firm business. 

To insure firm property. 

To make contracts in reference to the business of the 
firm, 

To purchase, on the credit of the firm, goods which 
are necessary in the conduct of the partnership 
business. 

To sell any part or all of the partnership goods which 
are for sale. 

To employ an attorney to bring a suit for, or defend 
a suit against, the firm. 

To acknowledge a debt of the firm and to bind the 
firm thereby. 

To bind his firm on a lease of real estate which is 
necessary for the purposes of the firm. 

In the consideration of the particular powers of a part- 
ner, it is necessary to distinguish between the powers of a 
partner before and after dissolution, because of a substantial 
distinction between the two. The powers here enumerated 
are the implied powers of a partner exercised in the conduct 
of the firm business before dissolution. 

A partner has implied authority to receive payment of 
debts due to the firm, whether trading or non-trading, and 
to give receipts therefor. (See Appendix B, Case No. 11.) 
From a practical standpoint, it would be a great incon- 
venience to all parties if the rule were otherwise, .as it 
would require the presence of all partners at the place of 
business at all times in order to receive payment of debis 
due the firm. Such an awkward arrangement is not coni- 
templated by the members of the firm when it is formed 
A partner also has the power to compromise a claim against 
a third party, provided the settlement is made in absolute 


S27 Powers Nor Imptiep. 43 


good faith and no fraud or collusion is present. If the 
partnership has a claim or a right of action against a third 
person, one member of the firm may assign that right for 
a valuable consideration. 


One of the necessary duties in the conduct of a partner- 
ship business is employing and discharging agents and 
servants. Each partner has implied authority to employ 
such help as is necessary in the transaction of the partner- 
ship business. (See Appendix B, Case No. 12.) The 
necessary help may include the employment of an attorney 
to bring suit for, or defend a suit against, the firm. If there 
is an actual dissent by the other partner or partners, the 
new employee or agent will be discharged. If the partners 
are equally divided on the question, the employee should be 
removed on the theory that affirmative action should be 
supported by more than one-half of the membership of the 
firm. 

It would follow from the discussion of the apparent 
power of a partner that each member of the firm has im- 
plied authority to insure partnership property, to make con- 
tracts in. reference to the ordinary business of the firm, to 
purchase, on the credit of the firm, goods which are neces- 
sary in the proper conduct of the partnership business, to sell 
any part or all of the partnership goods which are for sale, 
to enter into a lease of real estate which is necessary for 
the trarisaction of the partnership business and to do any 
acts which fall within the ordinary and usual course of the 
firm’s business as actually conducted. 


POWERS NOT IMPLIED. 


27. A partner does not have implied authority: 
To make an assignment of the assets of the firm for 


the benefit of creditors. 
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To bind the firm by a deed or other instrument under 
seal. 

To confess judgment against the firm; or to give a 
warrant of attorney to do so. 

To bind the firm by the submission of partnership 
matters to arbitration. 


A partner does not have implied authority to make a 
general assignment of the property of the firm for the 
benefit of its creditors for the reason that such action causes 
a dissolution of the firm, and the implied authority of a 
partner is to run the business and not to stop it. (See 
Appendix B, Case No. 13.) 


A partner has no implied authority to bind the firm by a 
deed or other instrument under seal. Various reasons for 
the rule have been given, the one most frequently given being 
that a partner should have no implied authority to prefer 
favorite creditors by conveying or creating liens upon the 
real estate of the firm. A release under seal given by one 
‘of the partners is a well known exception to the general rule. 
Contrary to the general rule of agency, authority to execute 
a sealed instrument may be conferred orally, and a valid 
ratification may be effected orally as well. 


One partner cannot execute a warrant to confess judg- 
ment against the firm without the express consent of his 
co-partners. 

The usual warrant to confess judgment authorizes any 
attorney to appear for the maker or signer of the document 
in any court and consent to the entry of a judgment without a 
formal trial. The judgment, when entered, is called a “judg- 
ment by confession.” Promissory notes containing such a 
clause are called “judgment notes.” A judgment by confession 
is usually entered without the knowledge of the defendants. 

If such a power was given to the individual members 
of a firm, it would be possible for one partner, by the abuse 
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of that power, to place the firm in an insolvent condition 
within a few hours. The other partners would be deprived 
of the right to be heard in court in the regular way. The 
use of such a power is not necessary in a partnership, and 
its exercise is not within the scope of the business. 

A member of a firm has no implied authority to submit 
partnership matters to arbitration, for the reason that the 
other partners would be deprived of the right’ to present 
their case in court in the regular way. The implied powers 
of a partner recognized by law are extremely broad, and 
the law will not permit them to be extended so as to 
include unnecessary and harmful authority. 


NEGOTIABLE INSTRUMENTS. 
28. In a trading firm each partner has implied authority 
to sign the name of the firm to negotiable paper. 

In a non-trading firm, as a general rule, a partner does 
not have implied authority to bind the firm on 
negotiable paper. 

Each member of a trading partnership has implied 
authority to bind the firm by making, endorsing and accept- 
ing bills of exchange and by making and indorsing promis- 
sory notes in the name of the firm, provided the instrument 
is given for partnership purposes. A partner is not im- 
pliedly authorized to give a partnership note for other than 
partnership purposes. If a partnership note is given for a 
personal debt of one of the partners, a person taking such 
a note, with knowledge of that fact, could not recover from 
the firm unless the maker had been expressly authorized 
to sign the note; but if an unauthorized partner executes a 
firm note to himself as payee and then endorses the same 
to an individual creditor who does not have any knowledge 
of the irregularity, the firm will be liable on the note, it 
not being uncommon for a firm owing a partner to give 
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him a note as evidence of the indebtedness. Thus, if A, a 
member of the firm of A, B and Company, makers of auto- 
mobiles, gives a partnership note to his grocer in payment 
of a grocery bill, without the consent of his co-partners, the 
firm would not be liable to the grocer because the note was 
not given for partnership purposes ; but if A had improperly 
executed a partnership note to himself as payee and had 
then endorsed it to the grocer, the firm would be liable if 
the grocer did not have actual knowledge of the irregularity. 
In all cases a bill or note signed in the firm name by a part- 
ner without authority can be enforced by a bona fide holder, 
that is, one who acquires the instrument in good faith, for 
value and without knowledge of the circumstances under 
which it was given. However, if the firm is forced to pay 
such a note, recourse can be had against the partner giving 
it; and in any event such partner is individually liable to 
the holder. 


In non-trading partnerships it has been generally held 
that one partner does not have implied authority to bind the 
firm by making, endorsing or accepting negotiable paper; 
and this is true even though the act was for the benefit of 
the concern and within the scope of its business. (See 
Appendix B, Case No. 14.) There is a presumption that 
the partners do not have such authority, and it can be 
rebutted only by showing that the action was necessary, or 
customary among firms of that general character. 

A and B form a partnership for the express purpose of 
renting and cultivating a farm. A furnishes the money and B 
superintends the operations, giving his time and labor to the 
business. B executes a promissory note in the name of the firm 
to C. In a suit on the note it is necessary to show, in the 
absence of express authority or of ratification, that B’s act was 


necessary in the particular case, or, if not necessary, customary 
among farming partnerships. 
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A bona fide holder of a note of a non-trading partner- 
ship will acquire no greater rights than the original payee, 
in so far as authority to execute the note is concerned, for 
the reason that everyone is presumed to know the scope of 
business of a partnership. A person buying partnership 
paper is expected to know or to ascertain the character of 
the business; and if it is a non-trading partnership he will 
be charged with knowledge of the limited powers of the 
partners. 

If a partnership has a firm name, all negotiable paper of 
the firm should be signed in that name. There is a pre- 
sumption that a note signed by the individual partners is 
not a partnership note, but was given in a transaction inde- 
pendent of the firm business. This presumption, however, 
is not conclusive, evidence being admissible to show the true 
nature of the transaction. It is always advisable for a per- 
son taking a partnership note or contract to have the name 
of the acting partner appear thereon, although the absence 
of such name will not affect the partnership lability. <A 
note signed “Warren & Dickson, by Dickson” would tend to 
prove that the note or contract was given in a firm trans- 
action and that the partnership name was signed by Dickson. 
It is also advisable for a person taking a partnership note or 
contract to have all of the partners’ signatures below the 
firm name, so that no question as to authority can ever 
be raised. If the partners refuse to sign the note or con- 
tract it is good business, and not at all offensive, to request 
a memorandum signed by all of the partners conferring 
actual authority upon the acting partners. 

If a partnership has no firm name, a person taking its 
note or contract should require the signatures of all of the 
partners, in which event they can be held individually and 
also as partners. 


CHAPTER. V. 


DUTIES, RIGHTS AND LIABILITIES OF PART- 
NERS AMONG THEMSELVES. 


29. Duties of a Partner. 

30. Rights of a Partner. 

31. Rights Not Possessed. 

32. Management of the Business. 

33. Actions of Law Between Partners. 
34. Actions in Equity Between Partners. 


DUTIES OF A PARTNER. 


29. The partnership relation is founded upon mutual trust 
and confidence. Each partner owes to the others 
the utmost good faith in all transactions affecting 
the partnership in any way. 


A contract of partnership is viewed in law as the founda- 
tion of a relation of mutual trust and confidence. It is one 
of a class of contracts known as uberrimae fidei (Latin, of 
the utmost good faith). As the partnership relation is a 
personal one and the apparent authority of the members of 
a firm is usually very broad, each partner must necessarily 
depend upon the honesty and good faith of his co-partners. 
Each partner is entitled to know what his co-partners know, 
one member not being allowed to gain any secret individual 
advantage at the expense of the firm. A partner is not 
permitted to retain secret commissions obtained in the pur- 
chase or sale of goods on behalf of the firm; nor can he 
engage in a competitive business, thereby depriving his firm 
of his services, skill and knowledge. If he engages in such 
business he can be held to account to the firm for profits 
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earned if any. Ordinarily he is not permitted to place him- 
self in a position where his own personal interests are op- 
posed to those of the firm; for it is natural to expect that 
where a member’s interests are opposed to those of the firm, 
the firm will suffer thereby. Of course, if the co-partners 
expressly or impliedly consent to a partner engaging in a 
competitive business, they will have no cause to complain. 


If a member of a drug concern purchases supplies from a 
wholesale chemical house at a price which is higher than the 
regular rate and retains the difference for himself, he will be 
compelled to account to the other members for his profit; or if 
he speculates with the partnership funds or credit, retaining the 
profits for himself, he must account to his co-partners for his 
gains. 


Each partner is expected to keep accurate accounts of 
all partnership transactions, and to have them ready for 
inspection at the place of business at all reasonable times. 
All of the co-partners have the right to look over the books 
at any time. It is the duty of each partner to exercise a 
reasonable degree of care and skill in the conduct of the 
firm business, having due regard for the rights and opinions 
of his co-partners. 


RIGHTS OF A PARTNER. 


80. In the absence of an agreement to the contrary, each 

partner has the right: 

To participate in the management of the business. 

To examine the partnership books of account at all 
reasonable times. 

To carry on a separate business, which is outside of 
the scope of the firm business. 

On dissolution, to have partnership property applied 
to the payment of the debts and liabilities of the 
firm. 
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In the absence of a special agreement on the subject, each 
partner is permitted to participate in the active management 
of the firm business. As they are co-owners of the business 
and share in its profits, it is to be expected that the partners 
will be vitally interested in the conduct of the firm affairs. 
The members of a firm may, however, by agreement limit 
the right of one or more of its members to transact firm busi- 
ness. They may place the transaction of all of the firm busi- 
ness in the hands of one man. Such restrictions would be 
binding as between the partners themselves, but a third per- 
son who deals with one of the partners without notice of 
the limitation of his power may hold the firm liable not- 
withstanding the partner’s lack of authority; but the unau- 
thorized partner will be liable to his co-partners if a loss 
results from his unauthorized act. 


Each partner has the right to know what his co-partners 
are doing with the firm property and credit. As a result 
of that right, there arises a duty to keep accounts for the 
inspection of the other partners. Where one partner fails 
to keep an account of his transactions, every presumption 
will be against that partner on a final accounting. 


In the absence of an express agreement to the contrary, 
a partner has the right to carry on a separate non-competing 
business outside of the scope of the firm business, provided 
it does not interfere with his duties to the firm. If the part- 
ner has agreed not to carry on a separate business, he is 
acting in violation of his contract, and the other partners 
would have their remedy by injunction; but he would not be 
compelled to account to the other partners for profits made 
in the separate venture. (See Appendix B, Case No. 15.) 

Where one of the members of a partnership is obliged 
to pay or does pay a firm obligation out of his private funds, 
he is entitled to contribution from his co-partners for the 
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reason that a partnership debt is the joint obligation of all 
the partners; and, if a partner, acting for the firm in good 
faith and with authority, incurs a loss or expense on a part- 
nership contract, he is entitled to be reimbused by the firm 
for such loss and indemnified by the firm against any obliga- 
tion arising therefrom. (See Appendix B, Case No. 16.) 

Where a partner deposits partnership funds in a bank with 
the consent of his co-partner, and afterwards takes control of 
the fund in order to compel his co-partner to have an account 
taken, and, pending the adjustment of differences, the bank 
having the fund fails, the loss must be borne by the firm. 
There are cases, however, where the right of contribution or 
indemnity cannot be enforced. Where a loss has occurred or 
a liability been incurred through the negligence of a partner, or 
without authority or in bad faith the rule will not apply. 

On a dissolution each partner has the right to have the 
partnership property applied to the payment of partnership 
debts. This is sometimes known as a “partner’s lien”; but 
it is merely a right to share in the partnership assets after 
the payment of the partnership debts. It prevents one 
partner from applying the partnership property to the pay- 
ment of individual debts, and prevents the individual cred- 
itors of a partner from applying his interest in the firm to 
the payment of his individual debts before the partnership 
debts have been paid. 


BIGHiIS NOP POSSESSED: 


31. In the absence of an agreement to the contrary a 

partner does not have the right: 

To receive extra compensation for any services ren- 
dered for the partnership. 

To conduct a separate business in competition with 
the firm. 

To apply the partnership property to his own in- 
dividual uses. 
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To receive interest on any balance due him from the 
firm. 


In the ordinary partnership each member agrees to give 
his time, labor and skill to the business of the firm in the 
hope of increasing the profits. If one member happens to 
be more active and energetic than the others, or is possessed 
of a greater degree of skill and renders more valuable 
services, he is not thereby entitled to extra compensation. 
The rule is the same where one partner is obliged to do 
additional work on account of the sickness of his co-partner 
(See Appendix B, Case No. 17); and, under ordinary 
circumstances, even a surviving partner has no claim for 
extra compensation for winding up the business of the firm. 

If a member of a partnership carries on a separate busi- 
ness of a like nature in competition with the firm, he is 
acting in direct violation of his primary duty toward his 
co-partners, which is to act in utmost good faith. He is 
not expected to gain any private advantage; and if he does 
so he can be compelled to account to his co-partners for the 
profits gained. 

In the absence of an agreement to the contrary, it is a 
general rule that interest will not be allowed on partnership 
account until after a settlement between the partners. It 
may even be said that where there is a balance in favor of 
one of the partners, interest will not run in favor of the 
creditor partner. Where a partner is indebted to the firm 
on an authorized withdrawal of funds, interest on the 
indebtedness will not be allowed, and the same rule applies 
to the contributions of the partners to the firm’s capital. 
In the case of advances to the firm the rule seems to be 
different. It was formerly held that even such accounts 
did not bear interest, but the modern doctrine appears to be 
that where a partner makes an actual payment or loan to 
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the firm for partnership purposes, and such loan is in excess 
of the capital which he agreed to contribute, and was neces- 
sary or very advisable, he is entitled to interest at the legal 
rate. 


MANAGEMENT OF THE BUSINESS. 


82. The powers of a majority of the partners may be 
determined by the articles of co-partnership. 

In the absence of express provisions in the partnership 
agreement, the acts of a majority in number will 
generally prevail, if those acts are within the scope 
of the partnership business, in good faith, and for 
the benefit of the firm. 


It is not unusual for partners to have different opinions 
as to the manner in which the ordinary business of the firm 
should be conducted. When such a difficulty arises, and 
there has been no previous agreement on the subject, a 
majority in number, not in interest, controls. 

Thus, if A has contributed 54 of the capital of the firm 
and B and C together have contributed the remainder, B and C, 
although contributing less than one-half of the firm capital, 
would control the business of the firm and decide disputed 
questions, unless there was an express agreement that a 
majority in interest should control. 

However, the acts of a majority of the members must 
- be within well defined bounds. In matters which fall within 
the scope of the firm business the acts of a majority will 
undoubtedly prevail, provided the majority is acting in good 
faith and for the benefit of the firm. Thus, if a partnership 
is formed to carry on a meat-market, a majority might 
decide how large a stock of meats should be kept on hand, 
and might fix the prices and terms of sale and hire the 
necessary help; but if a majority agree to overrule all sug- 
gestions of the minority, whatever they might be, then the 
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agreement is not in good faith, and it could be rescinded. 
In any case if the majority decide to act on any question, 
notice of such proposed action should be given to the other 
partners, so that they may have an opportunity to object. 

Where the partners are equally divided on a question 
of change of policy, those opposed to the change will prevail. 

In fundamental matters, involving changes in the busi- 
ness or the terms of partnership, it is necessary to have the 
consent of all partners. If the rule were otherwise, the 
interest of a minority partner would be practically worth- 
less, for the majority would then be able to change the 
business of the firm, engage the firm in a new and different 
business, or even change the profit sharing ratio. 


Thus, if 4, B and C form a partnership to conduct a dry 
goods store with an agreement for an equal division of the 
profits, A and B, constituting a majority of the firm, cannot 
enlarge the business to include a grocery store without C’s con- 
sent; nor can they make a new agreement for a division of the 
profits so as to reduce C’s share thereof. 


In the absence of a special agreement to the contrary, a 
majority of the partners may order a division of the profits 
at any time; but the proportions of profit and loss cannot 

be fixed or changed by a majority. The articles of co-part- 
~ nership usually provide for the division of profits and losses, 
but where no agreement has been made there is a presump- 
tion that the profits and losses will be shared equally, and 
unequal contributions of capital will not affect the profit 
and loss sharing ratio. (See Appendix B, Case No. 18.) 

Thus, 4, B and C form a partnership for the purpose of 
buying and selling books. A contributes $6,000, B $2,000, and 
C $1,000. No agreement is made for a division of the profits. 
At the expiration of the first year the profits of the concern 


amount to $9,000. Upon a division of the profits each partner 
will receive $3,000 as his share. 
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ACTIONS AT LAW BETWEEN PARTNERS. 


33. A member of a partnership cannot sue the firm at law; 
nor can the firm sue one of its members at law. 

As a general rule one partner cannot maintain an 
action against his co-partners on a claim arising out 
of the partnership transactions until after dissolu- 
tion and settlement. 


At common law in a suit against a partnership, all of 
the partners must be joined as defendants. Hence, if a 
partner were allowed to sue the firm he would be in the 
absurd position of a man suing himself—a situation which 
the law does not permit. For the same reason a partnership 
cannot sue one of its members at law. 

If one partner purchases goods for the firm and pays 
for the same out of his own funds, he cannot sue the firm 
for the cash advanced; or, if the firm sells the partner some 
goods on credit, it cannot maintain an action for the pur- 
chase price. The only remedy in either case is by a bill in 
equity for an accounting, which usually means a dissolution. 

It is also a general rule of law that a member of a firm 
cannot sue a co-partner on a claim growing out of the 
partnership transactions. The reason for such a rule is: 
first, a partnership transaction usually involves the firm, 
and, as stated, one member cannot sue the firm; and, second, 
the conflicting rights and claims of co-partners are so 
numerous that a proper adjudication of all of them neces- 
sitates the taking of a partnership account. After an account 
has been taken and the balance due has been ascertained, a 
partner may then sue his co-partners for the amount found 
to be due; or, if a contract of settlement has been made, and 
one of the members fails to perform his part of the con- 
tract, an action for damages may be maintained for a 
breach of contract. 
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Where a partnership has never been created, or where 
the transaction does not affect the business of the partner- 
ship, there is no reason why an action at law could not be 
maintained. If two persons agree to form a partnership 
and one of them breaks the agreement, the other may main- 
tain an action at law for damages for breach of contract. 
In such a case a partnership has never been formed, and 
partnership accounts are not involved. It is merely the 
suit of one individual against another. The same is true 
where two members of a firm make a contract which is 
separate and distinct from the partnership business. 


A and B are partners, operating a department store. A is 
the owner of a touring-car bought with his own funds, for his 
own personal use. He sells the car to B for $1,000, a part of 
which is paid in cash, the balance to be paid within two months. 
If B refuses to pay the balance at the end of two months, 4 
has a right to sue B and to recover a judgment for the balance 
due. : 


Where one partner commits a tort affecting the person 
or property of a co-partner, an action in tort by the injured 
party will lie. If two partners disagree over partnership 
matters and in the heat of their quarrel one strikes the other 
with his fist, the party injured may maintain a suit in tort 
against his co-partner for damages sustained. 


ACTIONS IN EQUITY BETWEEN PARTNERS. 


34. A court of equity is the proper tribunal for the adjudi- 
cation of all ordinary partnership matters. 
Injunctions are sometimes granted in partnership mat- 
ters, and receivers are occasionally appointed; but 
the chancery proceeding most frequently occurring 
is a bill for an accounting and dissolution. 
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For the reasons already given the adjudication of all 
ordinary partnership matters is left to the courts of chancery, 
or courts of equity as they are sometimes called. In a 
chancery suit all interested: persons should be made parties, 
either as complainants or defendants. 


The usual chancery suit in an action between partners 
is a bill for an accounting and dissolution, in which the 
chancery court winds up the business of the firm, determines 
the rights and interests of the partners and creditors and 
distributes the property of the firm according to law. 
Occasionally, however, a partner resorts to a court of 
chancery for other purposes. If one of the members of a 
firm is engaged in a competing business, or is appropriating 
the firm property to his own use, or is unduly hindering, 
impeding or otherwise injuring the business of the firm, an 
injunction will lie to restrain him from so doing; and some- 
times receivers are appointed to take charge of the business 
and conserve the assets of the firm. 


CHAPTER VI. 


RIGHTS AND LIABILITIES AS TO THIRD 
PERSONS. 


35. Liability of Partners on Partnership Contracts. 
36. Undisclosed Partnership. 

37. Nature of Liability. 

38. Liability in Tort. 

39. Incoming and Retiring Partners. 

40. Enforcement of Liability. 

41. Application of Assets to Liabilities. 


LIABILITY OF PARTNERS ON PARTNERSHIP 
CONTRACT. 


85. All of the members of a partnership are jointly liable 
on any contracts made in the partnership name by 
a partner who is expressly or impliedly authorized 
to make such contracts. 


In a preceding chapter the express and implied powers 
of a partner have been considered, from which it will be 
seen that if a partner has been expressly or impliedly 
authorized to make a contract, and such contract is made 
in the partnership name by that partner, all of the members 
of the firm will be liable thereon. In the exercise of implied 
authority, if the power of the contracting partner had been 
expressly limited by agreement, the firm would still be liable 
to persons who had no knowledge of the restriction. 


A and B have formed a partuership for the purpose of 
operating a restaurant. The articles of co-partnership provide 
that A shall do all of the buying for the firm, and that B shall 
not do any of the buying. B purchases a supply of food from 
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a wholesale house, the members of which have no knowledge 
of the articles of co-partnership. The partnership is liable for 
the purchase price of the food. 


This liability extends to everyone who was a partner at 
the time of the making of the contract. A nominal partner 
is liable, as his connection with the firm is known; a secret 
or dormant partner is liable when discovered, to the same 
‘extent as a nominal partner or ostensible partmer, as he is 
an undisclosed principal. A retiring partner remains liable 
for all of the partnership debts existing at the time of his 
retirement, -although they are assumed by the continuing 
partners, unless he is expressly or impliedly released by the 
partnership creditors. An incoming partner, however, is 
not liable for partnership debts existing prior to the time 
of his joining the firm unless he expressly or impliedly 
assumes them. 


On account of the unlimited liability of partners to cred- 
itors of the firm the partnership relation is usually avoided 
by capitalists who make a practice of investing in business 
enterprises. While most people are willing to risk a specified 
sum in a particular undertaking, they do not desire to take 
a chance of having their entire fortunes wiped out. In order 
to encourage the investment of money in home industries, 
thereby benefiting the people of a locality by having the 
capital employed in local enterprises, the legislatures of 
many states have passed laws authorizing the formation of 
limited partnerships. But limited partnerships have not been 
popular in this country for the reason that an error in the 
organization of such associations may subject the members 
thereof to the liability of general partners. Corporations 
have usually been preferred to partnerships in recent years 
for the reason that under modern statutes corporations can 
be formed for almost any purpose, and stockholders are not 
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generally liable to corporate creditors if the face value of 
the stock has been paid in full. 


UNDISCLOSED PARTNERSHIP. 


36. An undisclosed partnership, when discovered, is gen- 
erally liable for contracts made by a partner in his 
own name except: 

Where the creditor leads the principal to believe that 
he has been paid by the partner, and the principal 
or firm thereupon reimburses the partner. 

Where the creditor, after the principal or firm has 
been discovered, elects to hold the partner in- 
dividually. 

On negotiable instruments. 

On contracts under seal. 


The liability of an undisclosed partnership is the same 
as that of an undisclosed principal in the law of agency. 
Each partner is the agent of the firm in the conduct of all 
ordinary partnership transactions. A partner is an agent 
and the firm is a principal; hence, as in agency, an undis- 
closed partnership, when discovered, is liable for the con- 
tracts of its partner or agent, with the exceptions already 
noted. Where the plaintiff or creditor has led the firm to 
believe that he has been paid by the contracting partner, 
and the firm, relying upon such belief, has reimbursed the 
partner, the creditor can hardly expect the firm to pay the 
money a second time; and it is well settled in the law of 
agency that where a person has contracted with an agent 
of an undisclosed principal, he may hold the agent or the 
principal, when discovered, but he cannot hold both; and 
if, with knowledge of all the material facts, he chooses to 
hold the agent, the liability of the principal is thereby dis- 
charged. Applying this rule to the law of partnership, it 
follows that if a person has dealt with a partner, who is in 
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reality acting for an undisclosed firm, he may hold the 
partner or the firm, when discovered, but, if, with full 
knowledge of all the material facts, he elects to hold the 
partner individually, the liability of the firm is thereby 
discharged. 

An undisclosed partnership is not liable on a negotiable 
instrument signed or endorsed by a partner in his own name 
for the reason that only parties to a negotiable instrument 
can be bound thereby. The same general rule applies to 
contracts under seal, as at common law only those whose 
names appeared on a sealed instrument could be liable 
thereon. 

Where a partnership is carried on in the name of an 
individual, contracts executed in that name for the firm will 
make all of the members liable thereon; but where a con- 
tract is made in the name of an individual, evidence is 
usually admissible to show whether the contract was intend- 
ed to bind the firm or the individual. 


NATURE OF LIABILITY. 


37. The liability of partners upon partnership contracts is 
joint and not joint and several. 


In a suit brought by a firm, all who were partners at 
the time the contract was made must join as plaintiffs; and 
in a suit on a contract against a firm all of the known 
partners must be made defendants. If a suit on a contract 
should be brought against fewer than all of the partners 
they could plead the non-joinder of the others; but if no 
objection is made by any defendant partner, a judgment 
against those sued would be valid, and the partners not 
joined could not be held liable in a second suit by the 
creditor, as the contract obligation has been merged in the 
judgment. 
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After a judgment has been obtained against partners, 
the judgment creditor can elect to proceed against the part- 
nership property, or against the individual property of any 
partner. He may select any partner and proceed to levy 
an execution against that partner’s individual property, 
leaving the partners to adjust any questions of contribution 
among themselves. Such a proceeding is justified and 
supported by the theory that each partner is liable for all 
of the firm obligations regardless of his proportionate share 
of the firm, or his agreement with his co-partners. A limita- 
tion of liability by agreement with his co-partners will not 
protect him from a creditor who had no knowledge of such 
restriction before the liability was created. 

As the common law liability of partners on a contract 
is joint, and not joint and several, it follows that a judg- 
ment against one on a firm contract will bar another suit 
against the others on the same contract; and a release of 
one partner will operate as a release of all. 


LEABILIT YUN. PRA 


38. The members of a partnership are liable for torts com- 
mitted by a partner while acting in the ordinary 
course of the partnership business. 

The liability of partners for torts is usually joint and 
several. 

The extent of the firm liability is the same as that of 
the partner who committed the tort. 


If one of the partners, while acting in the ordinary 
course of the business of the firm, commits a wrong to the 
person or to the property of another not a member of the 
firm, all of the members of the partnership are liable there- 
for. Partners have been held liable for slander and for 
libel committed by one of the members of the firm for the 
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purpose of increasing the firm business. They have been 
held liable for the negligent driving of a firm motor truck 
by one of the partners. Members of a law firm have been 
held liable for negligent advice given to a client by one of 
the partners. A fraud committed by one partner in the 
ordinary course of the partnership business binds the firm, 
even though the other parties do not participate in the 
fraud and have no knowledge of it, and even have for- 


bidden it. 


A and B form a partnership for the purpose of buying and 
selling sheep-pelts. C purchases from the firm a lot of sheep- 
pelts, having on them a large quantity of wool. B without A’s 
knowledge or consent substitutes an inferior lot of pelts with 
the intent to defraud the purchaser. The pelts sold contained 
about five pounds of wool per pelt and the pelts delivered con- 
tained about three pounds apiece. A, as well as B, is liable for 
the fraud, even though 4 had no knowledge of it and did not 
participate therein. 


If one of the partners commits a wilful or negligent 
tort while acting outside of the scope of the firm business, 
his co-partners will not be liable therefor because the partner 
has acted without authority. If, however, the acting 
partner has been expressly or impliedly authorized, or his 
act ratified by his co-partners, the latter will be liable. 

If suit is brought in tort, all of the partners can be joined 
as defendants, or any one of them can be sued separately, 
as each is regarded as having individually committed the 
wrong, and any number less than all can be joined. A judg- 
ment against one or fewer than all of the partners will not 
bar a subsequent suit against the others as long as the former 
judgment remains unsatisfied. 

If one partner is compelled to pay all of the damages 
for a wrongful act of the firm, out of his own personal 
funds, the law does not give him the right to contribution 


64 PARTNERSHIP. Cheb 


from his co-partners, on the theory that if the individual 
risk is made very great, fewer torts will be committed. 
However, if the partner who is compelled to pay the 
damages had no knowledge of the tort and did not consent 
thereto, or if he is innocent of any wrong motive, he will 
be entitled to contribution from his co-partners. 

If liability arises from the act of an employee who so 
negligently operates a motor truck that a child is injured 
thereby, each of the partners would be liable for the act of 
their servant if committed in the ordinary course of his employ- 
ment; but if the act was committed without the knowledge and 
consent of the partners, and one quarter is forced to pay the 
entire damages, he could compel his co-partners to contribute. 
However, 1f an employee is ordered or directed by one partner 
to commit a trespass, and such partner is compelled to pay 
damages for the resulting injuries, he would not be entitled to 
contribution from his co-partners. 

Where a tort has been committed by a partner, the firm 
is liable to the same extent as the partner committing the 
tort. In other words, if the damages sustained amount to 
one thousand dollars, the firm, as well as the partner, will 
be liable to that extent; but, where the damages have once 
been paid, no further liability exists. 

Where a tort has been committed by an agent or servant 
of the firm, the liability of the partnership is the same as 
in other cases of principal and agent, or master and servant. 


INCOMING AND RETIRING PARTNERS. 


39. An incoming partner is not liable for partnership 
obligations existing at the time of his connection 
with the firm unless he expressly or impliedly 
assumes them. 

A continuing partner remains jointly liable with the 
retiring partners for firm debts existing at the time 
of such retirement. 
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A retiring partner remains liable for all of the partner- 
ship debts existing at the time of his retirement, 
unless the creditors have accepted the continuing 
partners as the sole debtors. 

A retiring partner remains liable for partnership debts 
incurred after his retirement unless he was a dormant 
partner, or unless he has given proper notice of his 
withdrawal. 

The liability of an incoming partner to creditors of the 
firm is usually confined to obligations incurred after the 
time of his admission to the firm, as the former partners 
were not his agents when such obligations were incurred, 
and parties dealing with the firm prior to his admission 
were not induced to extend credit to the firm on account of 
his membership therein, and consequently they have no 
cause to complain. However, if the incoming partner 
expressly or impliedly assumes obligations existing at the 
time of his admission he will be liable therefor. 

A continuing partner’s liability is not affected by the 
retirement or admission of a partner. He remains jointly 
liable with the retiring partners for debts existing at the 
time of such retirement, and jointly liable with the incoming 
partner for debts created thereafter. 

A retiring partner is liable for all of the partnership 
debts incurred during the period of his membership in the 
firm, even though the continuing partners have assumed 
such obligations, unless the creditors have accepted the 
liability of the continuing partners by recognizing them as 
the sole debtors. The acceptance of the continuing partners 
as sole debtors may arise by express or by implied agree- 
ment; and the creditors may be estopped from holding a 
retired partner. The mere receipt of payments from the 
continuing partners without more does not constitute an 
acceptance of the continuing partners as the sole debtors; 


66 PARTNERSHIP. Ch. 6 


but where a creditor contracts with the continuing partners 
to substitute the obligation of the continuing partners for 
the debt of the old firm, a novation arises, and the retiring 
partner’s obligation ceases. 

Where the creditors of a partnership, upon its dissolution, 
agree that if certain firm goods are turned over to one partner 
by the others they will release the transferring partners from 
all liability and look solely to the remaining partner who 
assumes the debts and agrees to pay them, the retiring partners 
are thereby released. The novation, or agreement to release, 
is supported by the transfer of the goods, which is a sufficient 
consideration. 

Where the creditors have not accepted the continuing 
partners as sole debtors, and the continuing partners have 
assumed the firm obligations, a relation of principal and 
surety results. The continuing partners are liable as prin- 
cipals and the retiring partners are liable as sureties. 

A retiring partner, unless he was a dormant partner, 
remains liable for firm obligations incurred after his with- 
drawal, and his liability will continue until he gives due 
notice of his retirement. Actual notice should be given to 
all persons who had credit dealings with the old firm, but 
as to others notice by publication is sufficient. If the rule 
were otherwise it would work a hardship and great injustice. 
Persons in the habit of dealing with a partnership are 
induced to extend credit to the concern on the financial 
standing and reputation of its members. They have a right 
to know when a member withdraws, so that they may reg- 
ulate their extension of credit accordingly. If one partner 
could secretly withdraw, thereby escaping liability, there is 
no reason why all of the partners could not withdraw, 
leaving the business of a concern with unlimited credit in 
the hands of irresponsible men; and persons dealing with 
the firm would soon find themselves in the position of 
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creditors of an insolvent concern composed of individuals 
with little or no financial responsibility. In all such cases 
the law places upon the retiring partners the obligation to 
give due notice of their withdrawal, and, upon their failure 
so to do, makes them liable to all future creditors without 
knowledge of the retirement, who extend credit on the 
supposition that the retiring partners are still connected with 
the firm.- 


Thus, 4, B and C form a partnership for the purpose of 
doing a general banking business, under the name of B, C & 
Company. All of the members are actively engaged in the 
business. A withdraws, but does not give any notice thereof. 
Later, the bank issues several certificates of deposit to D, and 
shortly thereafter it becomes insolvent. In a suit by D, A can 
be held liable, as he did not give notice of his withdrawal from 
the partnership. 


A dormant partner who is withdrawing from the firm 
is not obliged to give notice of his retirement because per- 
sons dealing with the partnership do not know of his con- 
nection with-the concern and hence cannot be said to have 
extended credit on his financial standing. A dormant part- 
ner remains liable for firm obligations incurred during his 
connection with the partnership as he was an actual though 
undisclosed principal, but not for obligations incurred after 
his retirement, as he is not an actual principal, and there is 
no ground for estoppel. 


ENFORCEMENT OF LIABILITY. 


40. At common law a judgment against the members of 
a firm for a partnership obligation is joint and 
several, and execution may be levied on the prop- 
erty of the firm or on the individual property of any 
partner. 
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Where judgment has been obtained against one part- 
ner, an execution thereon may be levied on that 
partner’s interest in the firm. 


In the absence of statutory enactments to the contrary, 
a judgment against the members of a firm for a partnership 
obligation is joint and several, and a judgment-creditor of 
the firm may levy on the partnership property or on the 
individual property of any partner. If a judgment-creditor 
so chooses, he may levy upon the individual property of a 
partner in the first instance, without having exhausted his 
remedy against the firm property. 

In some states the statutes permit a firm creditor to proceed 
to judgment without having served all of the partners. In such 


cases it is generally held that the property of a partner not 
served is not subject to execution. 


As a general rule, after a judgment has been obtained 
against one partner on an individual debt, the share of a 
partner in subsequent proceedings is viewed as an undivided 
interest, and the officer making a levy upon a partner’s 
interest in the firm is permitted to take actual possession of 
all of the firm property. This may seem unfair to the other 
partners, but it is one of the risks they assumed when they 
entered into the partnership; and, on the other hand, a 
greater injustice would result if an individual creditor of 
one partner could be deprived of the right to collect his 
claim merely because the delinquent partner had placed all 
of his property in a partnership business. Whenever a 
sheriff or other officer makes a levy upon the firm property 
to satisfy an individual judgment against one of the partners, 
he is expected to levy only upon the interest of the debtor 
in the firm. At the execution sale the interest of the debtor 
in the firm property, and not the property itself, is sold; 
and the purchaser at such a sale merely acquires the right 
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to an accounting with the other partners, and to receive 
whatever the judgment-debtor would have received in the 
event of an accounting. If the firm is insolvent the judg- 
ment-creditor would not acquire anything. In levying an 
execution upon the interest of one partner in a firm the 
rights of the co-partners must be respected. It has been 
generally held that if a sheriff or other officer assumes to sell 
the firm property rather than the partner’s interest therein. 
he is liable to the other partners in trespass for a wrongful 
conversion of their property; and if a purchaser at an 
execution sale converts firm property to his own use, he 
will likewise be held liable to the other partners for the 
wrongful conversion of their property. In many states 
statutes have been enacted prescribing the method of levy 
on a partner’s interest in firm property, and where statutes 
have been passed they should be followed strictly. In some 
states, in the absence of a statute, it is held that a judgment- 
creditor can reach one ‘partner’s interest in the firm only 
by a proceeding in equity. 


Pe PACATION, OF ASSETS TO LIABILITIES. 


41. In the distribution of partnership assets and of individ- 
ual assets for the payment of obligations of the 
firm and of the individual members thereof, it may 
be said as a general rule that partnership assets are 
first applied to the payment of partnership debts, 
and assets of individual partners to the payment of 
individual debts. 


A creditor of a partnership, as such, has no lien upon 
the partnership property. In order to secure a lien, it is 
necessary for him to proceed in the regular way in a court 
of law and obtain a judgment against the firm. In equity, 
however, the creditors of the firm have what is sometimes 
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called a lien for the purpose of having the partnership 
property applied to the payment of the partnership debts. 
This lien is based upon the partner’s lien, so called, which 
is the right of each partner to have the partnership property 
applied to the payment of the partnership debts, and in equity 
the rights of partnership creditors are subrogated to this 
right of the partners. 

It has already been stated that the individual creditors of 
a partner must limit their actions against the partnership 
property to the interest of the debtor in the firm; and 
inasmuch as that interest is merely the right to a share of the 
surplus, after the payment of partnership debts, it follows 
that the claims of individual creditors are subordinate to 
those of the partnership creditors where partnership assets 
are involved (See Appendix B, Case No. 19); and in such 
a case a partner who is a creditor of the firm will receive 
payment of his claim before the individual creditors of his 
co-partners are paid. (See Appendix B, Case No. 20.) 

In the application of individual assets, however, the indi- 
vidual creditors share first; and if there is any surplus 
remaining after the payment of the partner’s individual 
debts, it may be applied to the payment of the partnership 
debts. There are several apparent exceptions to this rule, 
one of which exists when a partner fraudulently converts 
partnership property to his own individual use without the 
consent of the other partners, in which event the partnership 
creditors are allowed to participate in the distribution of the 
separate property to the extent of the amount fraudulently 
withdrawn. 

Where a partnership has been adjudged a bankrupt, the 
application of partnership assets and of individual assets is 
directed by the Federal Bankruptey Act, which provides 
that “the net proceeds of the partnership shall be appropri- 
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ated to the payment of the partnership debts, and the net 
proceeds of the individual estate of each partner to the pay- 
ment of his individual debts. Should any surplus remain of 
the property of any partner after paying his individual debts, 
such surplus shall be added to the partnership assets and be 
applied to the payment of the partnership debts. Should 
any surplus of the partnership property remain after pay- 
ing the partnership debts, such surplus shall be added to the 
assets of the individual partners in the proportion of their 
respective interests in the partnership.” An example will 
illustrate : 


A and B are partners in a bankrupt firm. The partnership 
assets are $4,000 and its liabilities $10,000. A’s individual 
assets are $6,000, and his individual liabilities $9,000. B’s 
individual assets are $2,000, and his personal liabilities $2,000. 
Applying the above rule, it will be seen that the partnership 
creditors will receive 40% of their claims; that the individual 
creditors of A will receive 6624% of their claims and the 
individual creditors of B wili be paid in full. 

If, however, the individual assets of one partner exceed his 
individual or personal debts, a different situation arises. Let 
us suppose that the assets of the firm of A and B are $6,000, 
and its liabilities $8,000; that the personal assets of A are 
$6,000, and his personal debts $5,000, and that the personal 
assets of B are $2,000, and his personal debts $3,000. In this 
event A’s creditors would receive payment in full, and the 
excess, amounting to $1,000, would be added to the partnership 
assets and applied to the payment of the partnership debts. 
The firm creditors would then receive 8714% of the amount 
of their claims, and B’s individual creditors would receive 
6624% of their claims. 


As long as any one partner has enough individual prop- 
erty to pay all of the firm debts, it cannot properly be said 
that the firm is bankrupt, for each partner is liable for all 
of the partnership debts. The Federal Bankruptcy Act pro- 
vides that “In the event of one or more, but not all of the 
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members of a partnership being adjudged bankrupt, the part- 
nership property shall not be administered in bankruptcy, 
unless by consent of the partner or partners not adjudged 
bankrupt; but such partner or partners not adjudged bank- 
rupt shall settle the partnership business as expeditiously as 
its nature will permit, and account for the interest of the 
partner or partners adjudged bankrupt.” 


Thus, A and B are the members of a partnership with assets 
amounting to $6,000, and liabilities of $10,000. A’s personal 
assets are $6,000, and his liabilities are $8,000. B’s personal 
assets are $8,000, with no personal liabilities. A’s creditors 
would receive 75% of their claims and the firm creditors would 
receive the full amount of their claims as B is not insolvent. 
In such a case 4’s interest in the partnership would be a liability 
instead of an asset; but if the partnership assets exceed the 
liabilities still another situation arises. 


Thus, A and B are members of a partnership with assets 
amounting to $8,000, and liabilities of $6,000. A’s personal 
assets are $6,000, and his personal debts are $4,000. B’s per- 
sonal assets are $2,000, and his personal debts are $4,000. The 
firm creditors would receive payment in full and the surplus, 
‘ amounting to $2,000, would be divided equally between A and 
B according to their respective interests in the firm. Let us 
assume that A and B have equal interests in the partnership. 
In that event B would receive $1,000, making his total assets 
$3,000. B’s creditors would then receive 75% of their claits, 
and of course, A’s creditors would be paid in full, 
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DISSOLUTION OF A PARTNERSHIP. 


42. Causes of Dissolution. 

43. Dissolution by Act of the Parties. 
44, Dissolution by Operation of Law. 
45. Dissolution by Judicial Decree. 


PAUSES OF DISSOLUTION: 


42. The partnership relation may be terminated by: 
The act or acts of the parties. 
Operation of law. 
Judicial decree. 


A termination of the partnership relation may be effected 
by the act of the parties. 1ffor example, the partners agree 
to dissolve, they have a perfect right to do so. The relation’ 
was created by contract and there is no good reason why the 
partners cannot terminate that relation by a subsequent 
agreement. In certain cases the law will operate to terminate 
the relation. If one of the members of a law firm is elected 
to the bench and the law prohibits the practice of law by 
judges, the firm will be dissolved by operation of law, as the 
continued existence of the firm would be unlawful. A third 
method of dissolution is by judicial decree, which is, in one 
sense, a dissolution by operation of law. If one partner has 
been guilty of misconduct so as to render it impracticable to 
continue the business, the court will decree a dissolution. 
The three causes of dissolution will be considered in the 
order named. 
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DISSOLUTION BY ACT OF THE PARTIES. 


43. The partners may have originally agreed to dissolve 
the firm at a fixed time. In the absence of any sub- 
sequent agreement to the contrary, the relation will 
terminate at that time. 

Where the partnership is for a fixed term, it is gen- 
erally held that a partner has the power to dissolve 
the firm by withdrawal, but not necessarily the 
right so to do. 

If a partnership is not for a fixed period of time, one 
member may cause a dissolution by withdrawing 
at any time. 

A partnership for a fixed term may be dissolved by 
mutual consent at any time. 

A partnership will be terminated by the accomplish- 
ment of the object for which it was formed. 


Where the members of a partnership have agreed in the 
articles of co-partnership to dissolve the firm at a definite 
time, the relation will terminate at that time, unless the part- 
ners subsequently agree to continue the business after the 
expiration of the fixed period, an agreement which, in 
effect, creates a new partnership. 

Where the firm has been created for a fixed term, it may 
be said as a general but not as a uniform rule of law, that 
a partner has the power to dissolve the partnership by with- 
drawal, but not necessarily the right to do so. A person has 
the power to break any contract, but if the violation is not 
justified, he is liable in damages for a breach of contract. 
So in a partnership if one member of the firm exercises the 
power without the right he subjects himself to liability for a 
breach of contract, because he has broken his contract with 
his co-partners. 

If the time of duration of the partnership has not been 
fixed, one member may cause a dissolution by withdrawing 
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at any time. If the articles of co-partnership provide for giv- 
ing notice of his intention to withdraw, he should do so 
within the specified time. 

If all of the partners agree to dissolve the firm at a given 
time, they may do so regardless of any prior agreement con- 
cerning the manner, cause or time of dissolution. This rule 
is based upon the well known principle of contract law that 
all of the parties to a contract may alter or terminate their 
contract by mutual agreement at any time without any 
liability to each other. 

If a partnership has been formed expressly for the per- 
formance of certain work, it will be terminated upon the 
completion of that work. If A and B have formed a part- 
nership for the construction of certain bridges, the relation 
will be terminated upon the accomplishment of that object. 


DISSOLUTION BY OPERATION OF LAW. 


44, In the absence of an agreement to the contrary, the 
death of one partner dissolves the firm. 

The insanity of a partner does not, as a general rule, 
dissolve the partnership, although it may be sufh- 
cient ground for a dissolution by a decree of court. 

Bankruptcy of one partner causes a dissolution of the 
firm. 

If partners are residents of different countries and war 
is declared between those countries, the partnership 
will be dissolved, or at least suspended during the 
continuance of the war. 

The death of one partner operates as a dissolution of the 
firm. Inasmuch as the partnership relation is a personal one, 
each partner having the right to choose his co-partners 
(delectus personarum ), the continuance of the firm after the 
death of one partner would be a violation of that right. The 
surviving partners are not obliged to accept the heirs, 
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assignees cr personal representatives of a deceased partner 
as members of the firm. If the surviving partners agree 
with the representative of the deceased partner to continue 
the business, it is, in effect, a continuance of the partnership 
although it actually is a new firm. 

In one or two states it has been held that when one part- 
ner is adjudged insane the firm is thereby dissolved, but the 
majority of the courts have held that the insanity of a part- 
ner does not of itself dissolve the firm, although it may be 
ground for a dissolution by judicial decree. 

Bankruptcy of one partner will cause a dissolution of the 
partnership for the reason that the bankrupt partner’s inter- 
est in the firm must be ascertained and his interest in the 
surplus must be applied to the payment of his debts. The 
inability of one partner to pay his debts as they fall due does 
not of itself dissolve the firm, as such a partner’s assets may 
exceed his liabilities. 

If a partnership requires the conduct of business between 
two countries, and war is declared between those countries, 
the partnership relation is dissolved, or at least suspended, at 
the time of the declaration of war. In such a case the char- 
acter and requirements of the business, and not the citizen- 
ship of the partners, is the test. 

Thus, if a partnership is formed between two citizens of 
the United States for the purpose of importing goods from a 
European country, and one of the partners becomes a resident 
of such country, and war is declared between the United States 
and the country from which importations are being made, the 
partnership and the enforcement of all rights thereunder would 
be at least suspended. A continuation of the business would 
necessarily require commercial intercourse with a_ hostile 
country, and such intercourse is illegal. 

The misconduct of one partner does not of itself dis- 
solve the partnership, but it frequently affords ground for 
a judicial dissolution. 
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Under the common law the marriage of a female partner 
effected a dissolution of the firm; but under most of the 
modern statutes the disability has been removed. The rule 
as to disability varies in the different states. In Illinois, for 
example, a married woman is not permitted to enter into or 
carry on a partnership business without the consent of her 
husband, unless her husband has abandoned or deserted her, 
or is idiotic or insane, or is confined in the penitentiary. 


DISSOLUTION BY JUDICIAL DECREE. 


45. A court of equity may decree a dissolution of the part- 
nership if— 
Fraud was committed in the formation of the part- 
nership. 


One of the partners has become incapable of per- 
forming his duties as a partner. 


One of the partners has been guilty of misconduct. 


Serious dissensions arise which prevent the success- 
ful operation of the business. 


If one of the members of a firm practiced a fraud on his 
co-partners in the formation of the partnership, a court of 
equity will usually grant a rescission of the partnership 
agreement, which, in effect, amounts to a declaration that a 
partnership never existed. 


Thus, A and B, operating a machine-shop, induced C to 
become a partner, representing to C that the concern made a 
net profit during the previous year amounting to $9,000. C, 
relying upon their representation, was induced thereby to join 
the firm. Later, upon the examination of the firm books, C 
discovered that the firm had lost money during the year in 
question, and that many debts were still unpaid. The court 
decreed a rescission of the contract, ordering A and B to repay 
to C his contributions and indemnifying C against all of the 
debts and liabilities of the firm. 
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Fraud in the formation of a partnership, or fraud com- 
mitted by one partner in the transaction of the firm business, 
will usually constitute grounds for a judicial dissolution. 
Likewise the insanity or incapacity of a partner will 
ordinarily justify a court in decreeing a dissolution. 

Misconduct of a partner often affords ground for a dis- 
solution; but the rule is not without its exceptions. The mis- 
conduct must be of such a character as to render it decidedly 
injurious to the partnership business. If it consists of 
repeated wilful violations of the partnership agreement, or 
if it threatens the solvency of the firm, a dissolution will be 
decreed; but if it is merely an occasional error of judgment 
_ or a minor violation of the articles, the court will not dis- 
solve the firm. Thus, where the articles contained a pro- 
hibition against a partner guaranteeing the obligations of 
others, and one of the partners but once during a period of 
more than eight years guaranteed an obligation, and that a 
small item, the act did not afford ground for dissolution. 

Occasional dissensions of partners will not warrant a 
judicial dissolution of the firm; but if the disagreements are 
frequent and of such a character as practically to prevent the 
successful conduct of the business, the court is justified in 
dissolving the partnership. 
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SETTLEMENT AND ACCOUNTING ON DISSOLU- 
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g 


WHEN CAUSED BY DEATH OF A PARTNER, 


46. When the firm is dissolved by the death of one of 
its members, it is the right and the duty of the sur- 
viving partners to wind up the business of the /part- 
nership, and they are entitled to the exclusive pos- 
session and control of the partnership property for 
that purpose. 


Upon the death of one member of a partnership the 
survivors are entitled to the exclusive possession and con- 
trol of the partnership property for the purpose of settling 
the firm affairs; and the personal representatives of the de- 
ceased member have no right to interfere with the actions 
of the surviving partners, unless the latter have been guilty 
of mismanagement, or have failed to settle the affairs within 
a reasonable time, in which event a court of chancery will 
usually appoint a receiver to perform the usual duties of 
the surviving partners. 


79 


80 PARTNERSHIP. Ch. 8 


POWERS OF SURVIVING PARTNERS. 


47, Asa general rule the surviving partners have authority 
to do all acts necessary and incident to winding up 
the partnership affairs. 

The surviving partners have the power, and it is their 
duty, to carry out all firm obligations existing at the time 
of the dissolution. (See Appendix B, Case No. 21.) Thus, 
if A and B as partners are in the business of building houses, 
and, after having contracted to build a house for C, one of 
the partners dies, it is the duty of the surviving partner to 
complete the contract. But the surviving partners have no 
implied power to execute new contracts, or to create new 
obligations for the firm, except where such acts are necessary 
to wind up the business properly. 

For the purpose of closing up the affairs of the firm as 
expeditiously as possible, a surviving partner has the power 
to collect and to adjust claims, to receive payment of ac- 
counts receivable, and to give receipts therefor, to execute’ 
short-term leases, if necessary, and to dispose of any part 
or all of the firm property for the purpose of applying the 
proceeds thereof to the payment of partnership debts. He 
may mortgage or pledge firm property to secure the pay- 
ment of a partnership debt; and it has generally been held 
that he may make an assignment of the partnership assets 
for the benefit of creditors. 

Title to the partnership real estate usually passes accord- 
ing to the law governing real property. If the title was in 
the deceased partner before his death, a court of chancery 
will regard the heirs of the deceased partner as trustees for 
the benefit of the surviving partners and others interested in 
the partnership assets. If the partnership personalty is in- 
sufficient to meet the firm obligations, a court of equity will 
treat the realty as personal property until the partnership 
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debts have been paid, after which the realty will resume its 
character as real estate, and the general rules governing real 
property will again apply. 


It must be remembered that the surviving partner, in 
closing up the affairs of the firm, must act in absolute good 
faith toward his co-partners and the representatives of the 
deceased partner. A surviving partner is not permitted to 
use the partnership property for his own benefit. He is 
liable to the estate of the deceased partner for losses caused 
by his bad faith or by his lack of due diligence in winding 
up the firm’s affairs. In the absence of an express agree- 
ment, he is not entitled to compensation for services ren- 
dered in collecting the partnership assets and applying the 
same to the payment of partnership debts. Ordinarily he 
should not be charged with interest on funds or property 
remaining in his hands, if he uses due diligence in perform- 
ing his duties as a surviving partner. On the other hand 
the representatives of the deceased partner are liable to the 
surviving partners for partnership funds collected and mis- 
appropriated by the decedent or by his representatives; and 
if a surviving partner is forced to pay a partnership obliga- 
tion out of his individual assets, he is entitled to contribu- 
tion from the decedent’s estate for that partner’s share of 
the losses. (See Appendix B, Case No. 22.) 

Creditors of a partnership which is dissolved by the 
death of one of its members have the right to proceed against 
the surviving partner or to file-claims against the estate of 
the deceased partner. In the latter case, however, it has been 
held, in most jurisdictions, that the individual creditors are 
entitled to priorityin the distributionof the separate property 
of the decedent, and the partnership creditors are entitled to 
priority in the distribution of the deceased partner’s interest 
in the firm. 
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In many states, laws -have been passed prescribing the 
method of settlement of partnership accounts where a dis- 
solution is caused by the death of one partner. Such laws 
usually preclude settlement of such estates in any other 
way, and the statutory provisions must then be followed 
strictly. Some laws enumerate the powers, rights, duties and 
liabilities of the surviving partners with great particularity, 
while others merely provide that the surviving partners shall 
give a bond to secure the faithful performance of their 
duties. 

CONTINUANCE OF THE FIRM BUSINESS. 

48. If the surviving partners continue the firm business 
without authority, they will be liable for losses in- 
curred and they will be held accountable to the 
representatives of the decedent for profits earned. 

The right to continue the use of the firm name is gen- 
erally considered a part of the good-will, and as such, 
it is a part of the partnership assets. The surviving 
partners are usually held accountable for its use. 

If no provision has been made either in the articles of 
co-partnership or in the decedent’s will for a continuance of 
the firm business, the surviving partners have no authority 
to do any partnership business other than that which is 
necessary to wind up the affairs of the firm. If the surviving 
partners do continue the firm business, they are chargeable 
with all losses caused thereby. However, the partners may 
agree that the death of one partner shall not operate as a 
dissolution of the firm, in which event the firm business 
will continue; and if the articles of co-partnership are bind- 
ing upon the personal representatives of the deceased part- 
ner, and if they direct such representatives to enter the firm, 
a failure or refusal so to do will subject the decedent’s 
estate to a liability for damages for a breach of the partner- 
ship agreement. 
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While the survivor has no right, in the absence of an 
agreement, to continue the business of the firm, it is not 
uncommon for the survivor to proceed with the business as 
if nothing had happened, mingling the assets of the firm 
with his own. In that event, all of the assets are subject to 
the claims of firm creditors, and all profits earned by a sur- 
vivor, while acting in that capacity, must be divided with 
the decedent’s estate ; but if there are losses instead of profits, 
they must be borne by the survivor alone. However, if 
one of the survivors confines his work to the acts necessary 
in winding up the business, while the other continues the 
firm business without authority, only the latter will be liable 
for such losses. 


The right to continue the use of the firm name has 
generally been considered a part of the good-will. The good- 
will is a part of the assets of the firm; and inasmuch as all 
of the assets of the firm must be accounted for by the sur- 
vivors, it follows that the survivors are obliged to account 
for the use of the firm name if the name has any value. 
Special statutes have been passed in some states covering 
this point. It has been generally held that if the surviving 
partners continue the use of the firm style without authority, 
the estate of the deceased partner will not be subjected to 
any liability therefor, even though the name of the de- 
ceased partner appears in the firm name. 


BissOLUIION POR OTHER CAUSES: 


49. When a partnership is dissolved by act of the parties, 
generally all of the partners take an active part 
in closing the firm’s affairs. 

When dissolution of a partnership is caused by the death 
of one of its members, the power to administer the partner- 
ship affairs is vested in the survivors. When the dissolution 
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is caused by the bankruptcy or insolvency of one partner, 
that power belongs to the solvent members. The Federal 
Bankruptcy Act provides that “Such partner or partners not 
adjudged bankrupt shall settle the partnership business as 
expeditiously as its nature will permit, and account for the 
interest of the partner or partners adjudged bankrupt.” 
When a partnership is dissolved for other causes, it is cus- 
tomary for all of the partners to take an active part in 
winding up the firm’s business. In such cases the rights, 
powers, duties and liabilities are not identical with those of 
surviving partners, or liquidating partners, and for that 
reason they are considered separately. 


RIGHTS, POWERS AND DUTIES APTEE 
DISSOLUTION. 


50. As a general rule the dissolution of a partnership, re- 
gardless of the cause of dissolution, terminates the 
implied powers of the partners, with the exception 
of those powers which are necessary to wind up the 
affairs of the firm. 


The dissolution of a partnership does not relieve the part- 
ners of liabilities existing at the time of dissolution, nor 
does it deprive them of any right to collect debts due to the 
firm at that time; but the powers of the partners are very 
materially affected thereby. In the absence of an agreement 
to the contrary, each partner is entitled to take part in the 
administration of the firm’s affairs. Each partner has the 
authority to collect debts due the firm, and to give receipts 
therefor. (See Appendix B, Case No. 23.) Butecuen 
authority does not give the partner the right to accept secur- 
ities or other property in place of money, as the partner’s 
authority is merely that of a collecting agent. Each partner 
may sell the partnership assets, or may mortgage or pledge 
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them for the purpose of winding up the partnership busi- 
ness. He has the power to pay claims which are legally 
owing by the firm, and is entitled to contribution from his 
co-partners for payments so made. He has the power to 
perform existing partnership contracts, as the firm remains 
liable for all engagements which are not performed. (See 
Appendix B, Case No. 24.) Likewise he has authority to 
defend suits against the firm, as lack of such authority 
would diminish the partnership assets and would prejudice 
the rights of creditors. 

After dissolution of the firm, a partner has no implied 
authority to make, to endorse or to renew negotiable paper 
in the name of the firm, even if the instrument be given in 
payment of a partnership debt. Such authority may be con- 
ferred, however, by previous authorization or by subsequent 
ratification. He has no authority to confess a judgment 
against the firm, nor has he the power to revive a debt which. 
is barred by the statute of limitations. He has no authority 
to create new partnership obligations, nor can he make a 
valid assignment of partnership property for the benefit of 
partnership creditors. 

A liquidating partner is one who has been designated 
and authorized by his co-partners to administer the affairs 
of the firm after its dissolution. Frequently the articles of 
co-partnership provide for a liquidating partner; but in the 
absence of such a provision the partners may agree, at dis- 
solution, that one of their number shall act in that capacity. 
When a liquidating partner has been named, he assumes 
exclusive control of the partnership affairs at dissolution, 
and, in the absence of express authority from his co-partners, 
he has no more authority than he would have had if there 
were no liquidating partner. His appointment as such merely 
operates to deprive the other partners of their ordinary 
powers after dissolution. 
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A liquidating partner is not chargeable with interest on 
partnership funds in his possession if he settles the partner- 
ship affairs within a reasonable time; and, in the absence 
of an agreement with his co-partners, he is not entitled to 
compensation for services rendered as a liquidating partner. 


NOTICE OF DISSOLUTION. 


51. Upon dissolution of a partnership in any other manner 
than by operation of law, its members are liable 
for all partnership debts existing at the time of dis- 
solution; and they continue to be liable to third per- 
sons for the acts of any partner within the scope 
of the business, until proper notice of dissolution 
has been given. 

Actual notice must be given to those who previously 
have extended credit in dealing with the firm. 

Notice by publication is sufficient as to others. 

Notice need not be given to anyone having knowledge 
of the dissolution from any source; and, in any case, 
notice need not be formal. 

In an ordinary partnership each member is the agent of 
all the other partners for the purpose of doing any acts 
within the usual scope of the partnership business. Third 
persons dealing with the firm can rely upon this apparent 
authority of each partner to execute partnership contracts 
and to transact partnership business as its agent. When a 
dissolution occurs the implied authority of each partner is 
suddenly restricted to the acts necessary in winding up the 
business. Third persons dealing with the firm generally 
have no way of knowing that a dissolution has occurred, 
and consequently, for their protection, the law requires that 
due notice of dissolution be given when such dissolution is 
by act of the parties. Until such notice has been given, every 
member of the former firm continues liable for the acts of 
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each of the former partners, if within the scope of the busi- 
ness. (See Appendix B, Case No. 25.) Of course, if a 
person trading with the firm has actual knowledge of the 
dissolution, or in law is presumed to know that fact, the 
rule will not apply. 

A, B and C have been partners in the business of buying 
and selling shoes. D, an official of a wholesale shoe concern, 
calls upon 4 and B at their place of business, for the purpose 
of obtaining an order for shoes. He is informed by A that C 
has retired from the firm and that the original partnership 
has been dissolved. Nevertheless D sends a large shipment of 
shoes, and later attempts to hold C as one of the members of 
the firm. C is not liable for the reason that the wholesaler 
had actual knowledge of the dissolution. 

A dormant partner is not obliged to give notice of dis- 
solution to relieve himself of liability for subsequent obliga- 
tions, for the reason that third persons, not knowing of his 
former connection with the firm, cannot claim to have ex- 
tended credit to the firm after his withdrawal, in reliance 
on him. If his connection with the firm becomes known to 
anyone before his withdrawal, notice must be given to such 
persons. 

All persons known to have had dealings with a partner- 
ship should be given actual notice of its dissolution. Others 
should receive notice by publication in a newspaper of gen- 
eral circulation. The actual notice required is usually given 
by mail, and such notice is in most cases sufficient, although 
it has been held that where the addressee does not receive 
the notice, he will not be charged with knowledge of the 
dissolution. No particular form of notice is required. In 
some states the method of notification is regulated by 
statute. 

When dissolution results from operation of law, as by 
death of a partner or by a decree of court, there is a pre- 
sumption of sufficient publicity without notice. 
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APPLICATION OF ASSETS TO LIABILITIES 
AFTER DISSOLUTION. 


52. On dissolution, each member of a partnership has the 
right to have partnership assets applied first to the 
payment of partnership debts. This right is gen- 
erally known as a “partner’s lien.” 

In the application of assets to liabilities on dissolution, 
it may be stated as a general rule that partnership assets are 
first applied to the payment of partnership debts, and in- 
dividual assets are first applied to the payment of individual 
debts. The right of a partner to compel the application of 
partnership assets to the payment of partnership debts, com- 
monly known as a “partner’s lien,’”’ has been fully considered 
in a preceding chapter, and the rules there presented will 
likewise apply after dissolution. 


SETTLEMENT AND ACCOUNTING AMONG THE 
PARTNERS: 


53. After the payment of partnership debts, each partner 
has the right to have an adjustment of accounts with 
his. co-partners; and, after such adjustment, to have 
the surplus divided among them. 

In the distribution of proceeds, the following order 
should be maintained :— 

1, Payment of the debts owing by the firm to 
third persons. 

2. Repayment of loans made by any partner to the 
firm, as they are partnership debts owing by 
the firm to its members. 

3. Repayment of the capital originally contributed 
by each partner. Each contribution of capi- 
tal is considered a debt owing by the firm to 
the contributing partner. 

4, Division of the balance as profits. 
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It should be kept in mind that, in a settlement and ac- 
counting between partners at the time of the dissolution 
of the firm, the articles of co-partnership will be used as a 
guide in the settlement of all disputes. Partners may have 
agreed in their articles of co-partnership upon all questions 
of payment and distribution at dissolution; and, if such an 
agreement was made, it will be final, the only difficulty which 
may arise in such a case being the interpretation or con- 
struction of the partnership contract. Disputes arise when 
the articles of co-partnership do not cover all contingencies, 
in which case it frequently becomes necessary to appeal to 
a court for the purpose of determining the rights of the 
partners among themselves; and the rules of law stated 
below are based on the assumption that an agreement be- 
tween the partners on these points never was made, or that 
the agreement, if made, did not cover the questions in dis- 
pute. 

In settling a partnership estate the first consideration 
is the payment of partnership debts. All of the partnership 
property of every kind and character, including the good- 
will of the firm, is included in the final accounting. If there 

is sufficient cash to pay all claims, it is not necessary to 
~ convert the other property into cash. After the payment of 
all claims to third persons, the firm should next repay any 
loans or advances made by each partner to the firm. After 
the repayment of such loans, the firm should next repay 
to each partner his original contribution of capital. After 
the repayment of capital, the surplus, if any, should be di- 
vided among the partners as profits. In the absence of an 
agreement to the contrary, the profits are divided equally. 
(See Appendix B, Case No. 26.) 
Suppose 4 and B are partners in the grocery business. A 


contributed $8,000, and B, $4,000 at the time the partnership 
was formed. No agreement was made for a division of profits. 
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A subsequently loans $2,000 to the firm. On dissolution the 
partnership has $16,000 after the payment of the partnership 
debts. Of this sum A is entitled to $2,000, being the amount 
of his loan, and $8,000, the amount of his contribution to the 
capital, making $10,000. B is entitled to $4,000, being the 
amount of his contribution to the capital. After the repayment 
of A’s loan and the contributions to capital, there remains $2,000 
to be distributed as profits, which, in the absence of an express 
agreement in regard to the proportion in which profits were 
to be shared, should be divided equally between A and B. 

If the total assets of the firm are not sufficient to meet 
its debts, including its obligations to the partners for their 
loans and contributions of capital, there will be losses. In 
the absence of an agreement to the contrary, losses are 
shared by the partners in the same proportion as they are 
entitled to share in the profits. In other words, the profit 
sharing ratio and the loss sharing ratio are the same. (See 
Appendix B, Case No. 27.) 

In event of losses, each partner is entitled to repayment 
of that part of his contribution, if any, remaining after the 
payment of his share of the losses. 

In the above illustration, if the partnership has $10,000 at 
dissolution, after the payment of firm debts, 4 would be en- 
titled, first, to $2,000, the amount of his loan to the firm, and 
the amount remaining would be $8,000. The contributions of 
capital having been $12,000, the losses therefore would amount 
to $4,000. The loss to be borne by each partner would be $2,000. 
A, then, should receive $6,000, being $8,000 contributed less 
$2,000 loss. B should receive $2,000, being $4,000 contributed 
less $2,000 loss. 

If the losses exceed the entire contributions to capital, 
the rule would be the same. That is, each partner will be 
entitled to repayment of that part of his contribution, if any, 
remaining after the payment of his share of the losses; 
but 1f a partner’s share of the losses exceeds his contribu- 
tion, he will be indebted to his co-partner for the difference. 
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If, in the same illustration, the partnership had but $1,000 
on dissolution after the payment of firm debts, A would be 
entitled to the $1,000 as a creditor of the firm, and the losses 
would amount to $13,000, being the total amount of capital 
contributed, plus $1,000 remaining unpaid to A for his loan 
to the firm. The losses being divided equally, B would owe 
’ $2,500, being the excess of his share of the loss, $6,500, over 
his contribution of $4,000. A should receive $2,500, of which 
$1,000 would represent the unpaid balance of his loan, and 
$1,500 would represent the excess of his contribution, $8,000, 
over his share of the loss, $6,500. 


While the foregoing illustrations may seem confusing 
at first, it is safe to say that no msurmountable difficulty 
will be encountered, if the order of payment, namely, cred- 
itors’ claims, loans by partners, capital, and profits or losses, 
is constantly kept in mind. It should also be remembered, 
(1) that the profits or losses are represented by the differ- 
ence between all of the assets of the firm on one side and 
the combined claims, loans by partners and contributions of 
capital on the other; and (2) that losses are shared in the 
same proportion as profits, and profits are shared equally, 
in the absence of a special agreement between the partners. 


Where there are no partnership assets with which to 
pay the partnership debts, and one partner pays such habil- 
ities out of his own personal funds, he has a right to compel 
contribution from his co-partners. (See Appendix B, Case 
No. 28.) In the absence of an agreement covering this 
point, each partner is expected to contribute equally to the 
payment of such debts; but, if there has been an agreement 
to share the profits in certain proportions, the law presumes 
they intended to contribute to losses in the same propor- 
tions. (See Appendix B, Case No. 29.) If any partner 
be a non-resident or be insolvent, the resident and solvent 
partners are required to contribute the entire amount, but 
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they have in turn a right of action for reimbursement from 
such partners as are non-resident or insolvent. 

Where a partner is indebted to the firm on dissolution, 
this obligation should be paid by him at once. If not paid, it 
should be treated as a partnership asset, and on the final 
settlement it should be deducted from his share. It is gen- 
erally held that when a partner overdraws his account, he 
should be charged with interest on the amount overdrawn; 
and that when a partner makes a loan to the firm, he should 
receive interest thereon. (See Appendix B, Case No. 30.) 
While interest is chargeable on loans and overdrafts, it has 
been generally held that a partner is not entitled to interest 
on his contribution of capital even though such contributions 
are unequal, unless there has been a special agreement there- 
for. : 


APPENDIX A. 


FORM FOR CO-PARTNERSHIP ARTICLES. 


THIS AGREEMENT, Made this twenty-fifth (25th) day 
of November, A. D. 1916, by and between Robert R. Simpson 
of Chicago, Cook County, Hlinois, Joseph E. Gridley, of Chi- 
cago, Cook County, Illinois, and James Monahan, of Wheaton, 
Du Page County, Illinois, WITNESSETH :— 

1. The parties hereinbefore named have agreed to become 
co-partners in business, and by these presents do agree to be 
co-partners, for the purpose of conducting a retail boot and 
shoe business in the City of Chicago, County of Cook and 
State of Illinois; upon the terms hereinafter set forth. 

2. The firm-name shall be “Simpson, Gridley & Monahan,” 
and all business conducted by the partners, or any one of them, 
for or in behalf of the firm, shall be in the firm name. 

3. The partnership shall commence on the twenty-sixth 
(26th) day of November, A. D. 1916, and shall continue for a 
period of five years, ending with the twenty-fifth (25th) day 
of November, A. D. 1921. 

4. The contributions of each of said partners to the capital 
of the firm are as follows :— 

Robert R. Simpson has contributed the sum of three hun- 
dred dollars ($300.00) in cash, and a lease of the store at 
4615 Broadway, in said City of Chicago, to be occupied by the 
firm as the place of business. The value of said lease has been 
estimated and appraised by the parties at the sum of twenty- 
seven hundred dollars ($2,700.00). 

Joseph E. Gridley has contributed the sum of one thousand 
dollars ($1,000.00) in cash, and the stock of goods and good- 
will of the business heretofore carried on by him at the above 
location, which stock of goods and good-will have been esti- 
mated and appraised by the parties at we sum of two thousand 
dollars ($2,000.00). 

James Monahan has contributed the sum of fifteen hundred 
dollars ($1,500.00) in cash. 

It is understood that the capital so contributed shall be used 
and employed in common between the parties hereto for the 
support and management of the said business, to their mutual 
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benefit and advantage. The contributions of each partner shall 
not be diminished or increased at any time during the term 
of the partnership without the consent of all partners. 


5. At all times during the continuance of the partnership, 
Robert R. Simpson and Joseph E. Gridley shall devote their 
entire time and attention to the business of the firm. James 
Monahan shall give such time and attention as he can to the 
said business, which shall not be less than two (2) hours of 
each business day. 

Each partner shall use his utmost endeavors to promote the 
interests of the firm, and exercise the utmost skill and power 
for the joint interest, profit, benefit and advantage of the 
members thereof. 


The parties hereto shall have the entire management of the 
firm business, including the exercise of the power of engaging 
and discharging employees; and any disputes among the part- 
ners as to the management of the firm business shall be de- 
cided by a majority of them; and an act by one partner contrary 
to the express wish of the majority shall be a violation of the 
terms of this agreement. 


The said Joseph E. Gridley shall have entire charge of the 
purchase of stock and equipment for the firm, and the other 
partners shall not make any purchases for the firm without 
the express consent of all partners. 


The said Robert R. Simpson shall have the exclusive power 
to draw checks or bills and make notes or accept drafts for 
the firm; and no partner shall have power to bind the firm 
as security for third persons, without the express consent of 
all of the members of the firm. 


6. No partner shall engage in any business which might 
in any way interfere with the business of the firm; but each 
partner shall be permitted to become interested in another busi- 
ness of the same or similar character, provided such business 
is not within the City of Chicago, and provided it shall not be 
inconsistent with any of his duties and obligations under this 
contract. 

Any partner supplying his personal needs from the stock of 
this firm shall pay for the same in the same manner as third 
persons dealing with the firm. 
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7. It is agreed by and between thé said parties that there 
shall be had and kept, at all times during the continuance of 
their partnership, perfect, just and true books of account, 
similar to those which are usually kept in any well regulated 
business of a similar character and size; and each partner shall 
cause to be entered upon the said books a just and true account 
of all transactions for or on behalf of said firm. The books. of 
account shall be kept in a safe place at the regular place of 
business of the firm, and shall not be removed from that place 
without the express consent of all partners. Each partner shall 
have the right to inspect the books of account of the firm at 
all reasonable times. 

8. On the first business day of January of each year a 
complete inventory of the partnership assets shall be taken, 
and at that time a written statement of the financial condition 
of the firm shall be prepared. Upon the presentation of the 
written statement of the financial condition of the firm, an 
accounting by the partners shall be had, and the profits or 
losses of the previous year shall then be divided as Regain 
agreed. 

g. The said Robert R. ips and Joseph E. Gridley shall 
each be entitled to draw the sum of thirty dollars ($30.00) at 
the end of each week; said James Monahan shall be entitled to 
draw the sum of twenty dollars ($20.00) at the end of each 
week. At any annual accounting, the sums so drawn by the 
several partners shall be charged to them, and be considered 
a part of their share in the profits. If the amount drawn by 
any partner exceeds his share of the profits, he shall imme- 
diately repay the deficiency to the firm. 

Any advances or loans by the partners to the firm shall bear 
interest at the rate of five per cent. (5%) per annum until paid; 
and any loans or advances made by the firm to a partner shall 
bear interest at the rate of five per cent. (5%) per annum 
until paid. 

10. All gains, profits and increases, that shall come, grow 
or arise from or by means of their said business, shall be 
divided among the said partners in manner following :— 

Robert R. Simpson, three-eighths (3/8). 

Joseph E. Gridley, three-eighths (3/8). 

James Monahan, one-fourth (1/4). 
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Losses, if any, are to be shared as follows :— 


Robert R. Simpson, four-ninths (4/9). 
Joseph E. Gridley, four-ninths (4/9). 
James Monahan, one-ninth (1/9). 

11. In the event of the death of any partner, the partner- 
ship shall at once be dissolved. Any partner can dissolve the 
firm at any time by giving five (5) months’ written notice to 
each of his co-partners. 


12. Inthe event of the dissolution of the partnership before 
the expiration of the partnership term, either by the voluntary 
or involuntary withdrawal of a partner as hereinbefore pro- 
vided, the partners remaining are hereby granted the right 
to purchase the interest of the withdrawing partner by the 
cash payment of a sum equal to the value of his contribution, 
with interest thereon from the time of the last accounting to 
the date of payment, at the rate of six per cent. (6%) per 
annum. If the remaining partners are unable to agree in 
regard to the purchase of such interest, it shall be sold to the 
partner willing to pay the highest sum therefor. In that 
event the purchasing partner shall be entitled to all of the 
rights of the withdrawing partner, and he shall also assume 
and agree to pay all liabilities which the withdrawing partner 
would have been compelled to pay under the terms of this 
agreement, had his interest in the firm continued until the 
expiration of the period for which the partnership was formed, 
provided, however, that the purchasing partner shall have 
no right to withdraw that share of the profits to which the 
withdrawing partner would have been entitled had he re- 
mained a member of the firm, and further, that the purchasing 
partner and his remaining co-partner shall have an equal 
share in the management of the business. Upon the purchase 
of the interest of a withdrawing, deceased or bankrupt partner, 
that partner or his personal representatives, as the case may 
be, shall execute and deliver to the purchaser or purchasers, 
a proper conveyance of all of his right, title and interest in 
said business. If no partner desires to purchase said interest 
within four months after the withdrawal or death of a partner, 
and the partners remaining desire to continue the business of 
the firm, the value of such interest shall then be paid in cash 


ForRM FOR Co-PARTNERSHIP ARTICLES. 97 


by the firm to him or to his personal representatives at once. 
If the rights herein granted to the remaining partners are not 
exercised within the specified time, such interest may be sold 
to anyone. 

On the retirement, death or bankruptcy of a partner, the 
right to use the firm name and the good-will of the firm shall 
remain with the partners continuing the business of the part- 
nership. 

13. Upon the retirement, death or bankruptcy of a partner, 
the purchaser of that partner’s interest shall make suitable 
arrangements for the protection of said partner or his personal 
representatives, against any liability for partnership debts ex- 
isting at the time of such purchase, by agreeing to indemnify 
said partner or his personal representatives for any loss or 
losses resulting by reason of enforced payment of any such 
debts. 

14. Upon dissolution of the firm, due notice of that fact 
shall be given to all persons having previously dealt with the 
firm, and all others, as provided by law. All of the firm 
assets, including its good-will, shall be sold and the proceeds 
thereof shall be applied in manner following: 

(1). Payment of the firm debts owing by the firm to third 
persons. 

(2). Repayment of loans made by the partners to the firm, 
together with interest thereon, as provided in this contract. 

(3). Repayment of contributions of capital to each partner. 

(4). Divisions of the balance, if any, as profits. 

15. If the partnership hereby created continues to do busi- 
ness after the twenty-fifth (25th) day of November, A. D. 
1921, without any new partnership agreement, it is under- 
stood that the terms of this agreement shall remain in full 
force and effect. 

IN WITNESS WHEREOF the parties hereto have here- 
unto set their hands and seals this twenty-fifth (25th) day of 
November, A. D. 1916. 

Ropert R. SIMPSON, (SEAL) 
JosepH E. GRIDLEY, (SEAL) 
James MonaHan. (SEAL) 
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FORM FOR NOTICE OF DISSOLUTION. 


(To be published in a newspaper of general circulation, 
and also delivered to all previous creditors of the firm.) 

You are hereby notified that the co-partnership heretofore 
existing between Robert R. Simpson, Joseph E. Gridley and 
James Monahan, under the firm name and style of Simpson, 
Gridley & Monahan, doing business at 4615 Broadway, Chicago, 
Cook County, Illinois, has this day been dissolved by agreement 
of the partners. (The following may be added, but it is not 
necessary): Robert R. Simpson and James Monahan have this 
day retired from the said firm and business; Joseph E. Gridley 
has purchased the right to use the firm name, together with the 
good-will of the firm, and all of its assets, and he will continue 
the business at the same location under the same firm name. 

Dated, Chicago, Illinois. 

November 26, A. D. 1921. 

Ropert R. SIMPSON, 
JosEPH E. GRIDLEY, 
JAMES MONAHAN. 


APPENDIX B. 


IPL TRATIVE- CASES. 


CASE No. 1. 
SMITH v. TARLTON AND FINLEY. 


(1847) 2 Barbour’s Chancery Repts. 336. 


Facts: Smith made an cral agreement with Tarlton and 
Finley under the terms of which the contracting parties entered 
into a partnership to continue three years, its object being to 
purchase a water privilege and a site for a foundry, to erect 
an iron foundry or furnace thereon; and to carry on the busi- 
ness of manufacturing iron castings, etc., and each of the co- 
partners was to contribute a certain amount of money to the 
capital of the firm. All this was done, and the foundry business 
was carried on by the firm until August, 1846, when the foundry 
was sold and the co-partnership dissolved by mutual consent. 
Shortly afterwards Smith filed a bill in chancery asking for an 
accounting and settlement of the affairs of the co-partnership, 
which had existed and been carried on between himself and 
Tarlton and Finley; and in the said bill he asked for an in- 
junction restraining Finley, whom he alleged in this bill to have 
misapplied the funds, from selling, disposing of or inter- 
meddling with the co-partnership effects. An injunction hav- 
ing been granted against Finley, this proceeding was an applica- 
tion to dissolve the injunction upon the matter contained in 
the bill only. 

Argument of Defeated Party (Tarlton and Finley): Smith 
could not enforce the co-partnership agreement against them 
for the reason that it was a contract created to continue for a 
longer term than one year, and such agreements, to be enforce- 
able, are required by the statute of frauds to be in writing. 

Law Applied (Opinion delivered by The Chancellor, New 
York): The misapplication of the co-partnership funds and 
other violations of duty in relation to the books, property and 
effects of the firm by the defendant Finley, appear to make a 
proper case for the granting of an injunction against him. 
There is no force in the objection raised by the defendants to 
the oral agreement of co-partnership. This was not an agree- 
ment which was not to be performed within one year, so as to 
require it to be in writing, under the statute of frauds, but it 
was the formation of an immediate partnership between the 
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parties, which partnership was to continue three years unless 
sooner dissolved by the consent of the parties. In this state, 
no written articles are necessary to constitute a co-partnership 
which is to take effect immediately, although a written agree- 
ment might be necessary to bind the parties to enter into a 
future co-partnership to commence after the expiration of a 
year, but even where there was an oral agreement to enter into 
a co-partnership at a future day, specifying the terms of such 
co-partnership, if the parties went into a co-partnership at the 
prescribed time, without agreeing upon any new terms, the 
former oral agreement would be presumed to constitute the 
terms upon which such partnership was entered into and carried 
on. The motion to dissolve the injunction must therefore be 
denied. 


CASE No. 2. 
Emery v. WILSON. 
(1870) 70 Nove Je: 


Facts: In October, 1865, Emery, Simpson and Wilson en- 
tered into a partnership, and it was agreed in the articles of co- 
partnership that the partnership should continue “for so long 
a time as they shall mutually agree thereto.’”’ Emery was to 
receive one-tenth share of the profits, Simpson five-tenths, and 
Wilson four-tenths. The partnership continued until the death 
of Simpson in October, 1873. In 1872 a new agreement was 
made relative to the division of profits, whereby Emery was to 
receive 18%, Wilson 32% and Simpson 50% of the profits. 
Emery evidently becoming dissatisfied with the division of 
profits, Wilson, on January 1, 1873, gave him the following 
paper :— 


“New York, January 1, 1873. 

“I hereby agree to pay to Mr. James W. Emery, four and 
three-eighths per cent. of the net ascertained profits of the 
existing firm of John T. Wilson & Company, as the same may 
be during the year 1873. 


“John T. Wilson.” 


Emery died a few years after 1873, and this suit was 
brought, by the executrix of his estate, upon the instrument 
above set forth, to recover the amount involved therein, Emery 
having remained a partner for some time after the year 1873. 
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Argument of Defeated Party (Wilson) : In order to sustain 
an action on the agreement made by Wilson, extrinsic evidence 
of a consideration must be produced by the plaintiff. 

Law Applied (Opinion delivered by Judge Danforth of the 
N. Y. Ct. of App.): The writing on which this action is 
brought amounts to something more than a naked promise on 
the part of the person signing it. It indicates a contract having 
the consent of Wilson and Emery to the stipulations expressed 
in or to be fairly implied from it. Although signed by Wilson 
only it was accepted by Emery and its cause or consideration 
sufficiently appears. It is dated January 1, 1873, refers to the 
firm of John T. Wilson & Company as then existing, and the 
undertaking on the part of Wilson could become operative only 
by its continuance, for it is according to the sum of profits of 
the firm, as ascertained during that year, that Emery is to be 
paid. He was under no obligation to remain in the firm, and 
it is not unreasonable to infer that Emery consented to con- 
tinue a member of the co-partnership in consequence of Wil- 
son’s promise, and that the promise of Wilson was made to 
induce that consent. There was then the reciprocal agree- 
ment between the parties. This view is strengthened by the 
fact that from the time of this contract Emery did remain in 
the firm, and Emery received from the firm business a larger 
share of profits than he had received during the year 1872, and 
Wilson received less. Some agreement must have led to this 
change, and the fact itself throws light upon the contract, 
indicates a connection between it and the result referred to, and 
a sufficient inducement for Wilson’s promise. 


CASE No. 3. 
BEECHER v. BUSH. 
(1881) 45 Mich. 188; 7 N. W. 785; 40 Am. Rep. 465. 


Facts: This is an action by Bush to charge Beecher as a 
partner of Williams, for a bill of supplies purchased for the 
Biddle House, a hotel in Detroit. Beecher was the owner of 
the hotel, and Williams proposed in writing to “hire the use” 
of it from day to day, and to operate it as a hotel. Beecher 
accepted the proposal of Williams, who entered the house and 
commenced business, and in the course of business made the 
purchase in question. The question submitted to the court 
was whether the acceptance of Williams’ proposal by Beecher 
constituted the latter a partner in the business. 


a 


102 PARTNERSHIP. App. B 


Under their arrangement, Beecher was to have a sum “equal 
to one-third of the gross receipts and gross earnings,” for each 
day. It was admitted that Beecher was never held out to the 
public as a partner, and that the parties never intended to form 
a partnership in the hotel business. The evidence further shows 
that Beecher did not understand that his credit was to be in 
any way involved in the business, or that he was to have any 
interest or ownership in any supplies which were bought, or 
any privilege to decide upon such supplies, or any legal control 
over the business, except in the division of proceeds, or that 
he was subject to any liability for losses if any occurred. 


Argument of Defeated Party (Bush): Persons who have 
not intended to be partners may be made partners by their acts, 
so far as third persons are concerned, on the theory of estoppel. 


Whenever a landlord endeavors to obtain the advantages of 
a co-partnership, without incurring its liability, the contract 
will be held to be one of partnership. 


Law Applied (Opinion delivered by Just. Cooley of the 
Supreme Ct.): Beecher never held himself out to the public 
as a partner, and the bill of supplies furnished by Bush was 
purchased on the sole credit of Williams, and charged to him 
on Bush’s books. The question, therefore, does not involve the 
theory of estoppel, for the reason that Beecher has done 
nothing, and permitted nothing to be done, which can preclude 
him from standing upon his exact legal rights, as his agree- 
ment fixed them. 


The plaintiff below argued that the receipt of gross earnings 
is “cogent evidence” that Beecher was a partner. Participation 
in gross returns does not of itself make one a partner. Gross 
returns are not profits, and may be very large when there are 
no profits; and it is well settled both in England and in this 
country that the right to participate in gross returns is not 
conclusive evidence of partnership. 


The elements of partnership are: Community of interest in 
‘some lawful business for the conduct of which ‘the parties are 
mutually principals of and agents for one another, with general 
powers within the scope of the partnership business, which 
powers, as between the parties themselves, may be restricted 
by agreement. 


In the case at bar there is a lawful business, namely, the 
keeping of a hotel. In a sense there is also a community of 
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interest in the proceeds of the business, although all of the 
losses were to be borne by one only; but nowhere in the ar- 
rangement between Beecher and Williams does it appear that 
either party clothed the other with an agency to act on his behalf 
in this business. In fact Beecher had no authority to do a 
single act in connection with the business of the hotel, except 
merely the supervision of the accounts, and this was only for 
the purpose of ascertaining the gross returns. It would be 
difficult to give a set of circumstances where the element of 
agency is more perfectly eliminated from the arrangements of 
the parties, than it actually was in this case. Beecher was not 
to intermeddle in any way in the conduct of the hotel business 
so long as Williams complied with the terms of his contract. 
If the business was managed poorly, Beecher had no remedy 
whatever. While it is true that the legal intention, and not 
the secret mental intention of the parties, is the test of partner- 
ship, such legal intention can only be ascertained by inspection 
of the contract between the parties, and by a review of their 
acts. In this case, both the contract of the parties and their 
subsequent acts clearly indicated an intention not to be part- 
ners. Beecher and Williams were not partners, and Beecher 
is not liable to Bush for the bill of supplies purchased for the 
hotel. 


CASE No. 4. 


AULTMAN & Co. v. FULLER, WILLIAMS & Co. 
(1880) 53 Iowa, 60; 4 N. W. 800. 


Facts: This was an action in equity to set aside an execu- 
tion sale of an undivided half of a threshing machine. The 
machine was owned by one Tierney and one Cook. The Fuller 
Co., defendant, having obtained a judgment against Tierney, 
levied an execution against an undivided half of the threshing 
machine; and under such execution an undivided half was sold 
to the defendant. The Aultman Co. obtained a judgment against 
Tierney and Cook, and the entire machine was sold to the 
plaintiff under its execution. Upon discovery of the fact that 
Fuller & Co. had sold an undivided interest in the machine prior 
to the time of its sale under execution, the Aultman Co. filed 
this bill to set aside the prior sale, on the ground that Tierney 
and Cook were partners, that its claim against them was a 
partnership debt, and that there was no valid levy of the de- 
fendant’s execution. 
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It appears from the evidence that Cook and Tierney bought 
the machine as partners; that as such they were to operate the 
machine; that Cook was to furnish one team and a man, and 
Tierney was to furnish two teams; that each was to furnish 
half of the work, and the profits and losses were to be divided 
equally. 

Argument of Defeated Party (Fuller Co.): Tierney and 
Cook were tenants in common and not partners in the owner- 
ship of the machine. 

Law Applied (Opinion delivered by Ch. Just. Adams of the 
Supreme Ct.): Tierney and Cook were co-owners of the 
threshing machine; as such they were to operate the machine, 
which was the only partnership property. Each was to furnish 
means for operating the machine and one-half of the labor, 
and the profits and losses of the business were to be divided 
equally. All of the elements of partnership were present. 

The Fuller Co., as a creditor of Tierney, levied upon an 
undivided half interest in the threshing machine. Tierney’s 
interest in the machine, as a partner, was not necessarily an 
undivided half. His interest was equivalent to such a fraction 
as would constitute his share in the partnership assetS after 
satisfying all.claims against the firm, whether due to third 
persons or to his co-partners. The Fuller Co. should have levied 
upon Tierney’s interest in the firm, and, after a sale thereof 
under execution, it should have filed a bill in chancery for the 
ascertainment of that interest; but, even in that event, the 
claim of Aultman & Co. would have been superior to that of 
the Fuller Co. for the reason that the Aultman claim was a 
partnership claim and therefore entitled to priority over the 
claims of the individual creditors of Tierney. 


CASE No. 5. 
Cox v. HICKMAN. 
(1860) 8 House of Lords’ Cas. 268. 


Facts: Prior to the year 1849, Benjamin Smith and Josiah 
Smith carried on a business at the Stanton Iron Works, as iron 
masters, under the name of B. Smith & Son. In the fall of 
1849, B. Smith & Son, becoming financially embarrassed, made 
an assignment to Cox, Wheatcroft and other creditors, as 
trustees for the benefit of all of the creditors of the firm. The 
deed of assignment gave to the trustees full power of manage- 
ment of the business, which was to be carried on under the 
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name of “The Stanton Iron Company,” with a provision that 
the net income of the business was to be divided among the 
creditors of the Smiths. Shortly after the deed of assignment, 
Cox and Wheatcroft resigned as trustees, but no successors 
were appointed, the business of the company being carried on 
by the remaining trustees. In April, 1855, Hickman, having 
sold a bill of goods to the trustees, drew bills on them which 
were accepted in the name of the Stanton Iron Company, by 
one of the trustees. Later suit was brought against the creditors 
as partners. 


Argument of Defeated Party (Hickman): Inasmuch as the 
creditors shared in the profits of the business, they were liable 
as partners. ; . 


Law Applied (Leading opinion delivered by Lord Cran- 
worth, of the British House of Lords): In this case the action 
of the creditors, or of a majority of them, was merely passive, 
they having assented to an arrangement whereby the business 
of the iron company could be carried on, with a provision that 
the net profits should be applied in discharge of their demands. 
Participation in the profits of a business does not of itself sub- 
ject the participants to the liability of partners. While it is 
true that the right to participate in profits affords cogent evi- 
dence that the participants are partners, the real ground of lia- 
bility is that the trade has been carried on by persons entitled to 
the profits, either as principals or agents. In this case the 
debtors have merely mortgaged the profits to their creditors. 
They have precluded themselves from applying them to any 
purpose other than the discharge of the debts; but when the 
debts have been fully paid, the creditors have no further interest 
in the business, and the debtors are entitled to all profits accru- 
ing subsequent to that time. The trade still remains the trade 
of the debtors, and the debtors are the persons by or on be- 
half of whom it is carried on. 


While it is true that the deed of assignment provided that the 
conduct and management of the business by the trustees could 
be controlled by a majority, in value, of the creditors, the grant 
of such a power does not alter the case, for the reason that 
the powers granted could have been easily exercised by the 
creditors had they seized the property in execution. 


For the reasons stated, the creditors of B. Smith & Son 
were not liable as partners to Hickman. 
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CASE No. 6. 


CHATHAM NATL. BANK v. GARDNER. 


(1906) 31 Pa. Superior, 135. 


Facts: In September, 1900, Gardner and others attempted 
to form a limited partnership under the provisions of the Penn- 
sylvania statute, with Gardner as a special partner. They failed 
to sign, to acknowledge and to record a statement in writing 
in accordance with the provisions of the act. In February, 
IQOI, an attempt was made to increase the capital from $12,000 
to $30,000, but this statement was not signed by any of the 
partners except A. M. McClain. The name of the alleged 
limited partnership was “Gardner Shingle Company, Ltd.” In 
1902 the Gardner Shingle Company, by its secretary and treas- 
urer, executed two notes for the sum of $215.75 each, in the 
following form: 

“$215-75 
“Ridgway, Pa., November 26, 1902. 
“GARDNER SHINGLE CoMPANY, Ltp. 

“Three months after date we promise to pay to the order of 
the Abbey Press, Two Hundred and fifteen and 75/100 dollars, 
at Elk County National Bank, without defalcation, value re- 
ceived. 

“GEORGE A. McCLAIN, -Secretary. 


“A. M. McCuatin, Treasurer.” 


In 1903 the bank brought suit against Gardner, A. M. 
McClain and George A. McClain as general partners. 

Argument of Defeated Party (Gardner): The note, not 
having been signed in the name of the “Gardner Shingle Com- 
pany, Ltd.,” was merely a personal obligation of the McClains. 

Law Applied (Opinion delivered by Just. Morrison): If 
partners seek to have all the advantages of a partnership, 
and yet limit their liability to creditors, they must’ comply 
strictly with the statute. On account of the many defects in 
the statements of the Gardner Shingle Company, Ltd., no 
limited partnership was formed, and the defendants are liable 
as general partners. 

As to the form of the note, it is conceded that both of the 
McClains had been appointed managers of the Gardner Shingle 
Company, and that they were authorized to sign the notes. In 
view of the fact of authorization, and of the further fact that 
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there is a special statute covering such cases in Pennsylvania, 
the note in question was undoubtedly a partnership obligation, 
and Gardner is liable as a general partner. 


CASE No. 7. 
PALMER v. STEPHENS. 


(1845) 1 Denio, 471. 


Facts: Palmer sued William G. Stephens on a promissory 
note payable to Palmer, which note was in the following 
words :— 

“On demand, for value received we promise to Nathaniel 
Palmer, One Thousand Dollars, and interest. Coeymans, No- 
vember 20, 1841. 

“G. STEPHENS, 
EW Gao. 


’ On the date of the execution of the note, there was a mer- 
cantile firm at Coeymans, composed of Gideon Stephens and 
his three sons, known as “G. Stephens & Sons,” though some- 
times known as “G. Stephens & Company.” William G. 
Stephens, though not a member of the firm, was a clerk of 
the firm at the date of the execution of the note, and as clerk, 
was fully authorized to make notes for and in behalf of the 
firm, and, in several isolated cases, the name “G. Stephens’”’ 
had been used as the firm name instead of “G. Stephens & 
Sons.” 

Argument of Defeated Party (William G. Stephens): The 
firm of G. Stephens & Sons, for whom the note was given by 
the defendant as their clerk, was alone liable to the plaintiff. 

Law Applied (Opinion delivered by Just. Beardsley of the 
N. Y. Supreme Ct.): The name “G. Stephens’ was written 
by the defendant, and he undoubterly intended to bind some 
person by that signature. If no other person was bound, then 
the defendant was clearly liable, for the reason that if one 
assumes to act as the agent of another without authority, and 
executes a note in his name, the assumed agent is himself bound 
by the signature, and a person may execute an instrument and 
bind himself as effectually by his initials as by writing his full 
name. 

To relieve the defendant from personal liability it is nec- 
essary to show that he had authority to sign the name “G. 
Stephens,” and thereby to bind the firm. If the use of the 
name “G Stephens,” had been assented to and had been used 
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by the members of the firm as a name to designate the firm 
in the transaction, and the defendant was authorized to use 
that name, then the firm is liable on the note. In this case, 
however, there is but slight evidence to show that defendant 
had such authority, and therefore the firm of G. Stephens & 
Sons could not be held for the unauthorized execution of the 
signature “G. Stephens.” 


CASE No. 8. 


SHEA v. DONAHUE. 
(1885) 83 Tenn. (15 Lea), 160; 54 Am. Rep. 407. 


Facts: In March, 1887, Shea and Donahue entered into a 
partnership agreement, under the terms of which they agreed 
to become partners as merchants in making, buying and selling 
tinware, stoves, pumps and other similar articles, in the city 
of Knoxville, Tenn., for the term of one year from date 
thereof, under the firm name of Shea & Donahue. Shea con- 
tributed as capital $1,000 and Donahue contributed his expe- 
rience, agreeing to give the, business his entire personal atten- 
tion to place against the cash furnished by Shea. 

They agreed to bear the expenses and losses and to share 
the. profits equally. The partnership continued for a period 
of about three years, after which Shea filed a bill for a partner- 
ship accounting. 

Argument of Defeated Party (Donahue): Property 
brought into the partnership business by the members of the 
firm or bought with capital advanced becomes partnership 
property, and by the terms of the agreement Donahue was 
entitled to one-half of the profits of the business, and to one- 
half of the cash capital advanced by his co-partner. 

Law Applied (Opinion delivered by Just. Cooper of the 
Supreme Ct.): If the articles of co-partnership had provided 
for an equal division of all of the assets upon dissolution, 
notwithstanding an unequal contribution of capital by the 
partners, the contention of the defendant would be correct; 
but, in the absence of an express agreement, a contribution 
to capital is considered in law an obligation of the firm to the 
contributing partner, which obligation is paid after the pay- 
ment of partnership liabilities to third persons and of partner- 
ship liabilities to partners for loans or advances. In this case, 
before any profits are divided, Shea is entitled to repayment of 
his $1,000 contribution to capital which he made at the time of 
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the formation of the firm. If anything remains after the pay- 
ment of firm debts to third persons and of loans or advances 
made by either partner, and after the payment of contribu- 
tions of capital, the ultimate residue will be divided equally 
in accordance with the partners’ agreement. 


CASE No. 9. 
WoLF v. SELLING. 
(1893) 25 N. Y. Supplement, 963. 


Facts: Wolf and Ida Selling were partners, under the firm 
name of Selling & Company, wholesale liquor dealers. A 
receiver was appointed to take over the partnership property, 
and the court entered an order requiring Selling to deliver to 
the received a liquor license under which the firm did business. 
The license was issued to Ida Selling but was paid for with 
the money of the firm. 

Argument of Defeated Party (Selling): Inasmuch as the 
defendant is liable for any violation of the license, it would 
be infair for the receiver to take it. The license is merely an 
individual right and not property. 

Law Applied (Opinion delivered by Judge MacAdam of 
the Superior Ct. of N. Y. City): The license was evidently 
paid for by the firm with its money. It was used by the firm, 
and the business could not be carried on without it. The 
license was the property of the firm and it should be turned 
over to the receiver. 


CASE No. 10. 
30PP uv. Fox. 
(1872) 63 Ill. 540. 


Facts: Bopp, Weaver, Schuchman and Burmeister entered 
into an oral agreement to carry on a milling business, with 
the understanding that articles of co-partnership would be 
drawn later, which was done about two months afterwards. 
In pursuance of their oral agreement, they at once purchased 
the land on which to erect a flouring mill, for the sum of $3,000 
cash, the balance to be paid about six weeks later. Each paid 
a proportionate part of the purchase price, and on the first pay- 
ment each paid $750. The deed was made to them in their 
individual names. About a month after the purchase they 
commenced building the mill, each partner contributing to 
the payment for the mill as the building progressed. The mill 
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was completed at a cost of about $40,000, after which a milling 
business was conducted for some time, and later the court 
decreed a dissolution for the firm at a time when its liabilities 
exceeded its assets by about $12,000. The property was sold 
at a receiver’s sale under order of court to Fox. In the 
meantime Bopp died, and his widow filed a petition for the 
assignment of her dower. 

Argument of Defeated Party (Catherine Bopp): No part- 
nership was in existence at the time of the purchase of the 
property, and the mill was the individual property of the co- 
partners, and not partnership property. 

Law Applied (Opinion delivered by Just. Sheldon of the 
Supreme Ct.): The parties having entered into an oral agree- 
ment to form a partnership before purchasing the land, the 
partnership was formed at that time, although the drawing up 
of articles to evidence the existence of the partnership was 
postponed to a future time. The purchase of the land and 
the commencement of the erection of the mill were steps taken 
by the partners in carrying out the terms of their oral contract 
of partnership. 

It matters little whether the purchaser of the property was 
made with a joint fund previously created by contributions 
from each partner of a proportional part, or whether each 
one separately paid his proportional part of the purchase price. 
This was essentially a purchase with partnership funds for 
partnership purposes. Although Bopp took the legal title to 
an undivided one-fourth of the plant, in the view of a court 
of equity he had no such actual interest in the property distinct 
from partnership purposes, but took it subject to the implied 
trust that it should be applied first to the payment of partner- 
ship debts if necessary, so that his widow was not entitled to 
dower until all of the partnership debts had been paid. 


CASE No. 11. 
HEARTT v. WALSH. 
(1874) 75 Ill. 200. 


Facts: This was an action by the firm of Walsh, Jewell 
& Company, co-partners, against Chauncey B. Heartt, Robert 
Heartt, and August Steinhouse, co-partners, to recover the 
value of grain sold. After the sale and delivery of the grain, 
Chauncey B. Heartt and Jewell made a final settlement of 
accounts, Heartt giving his personal note with the intention of 
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binding his firm for the amount due, and Jewell, in the 
name of his firm, executing a receipt in full. At maturity the 
note was paid by Heartt out of partnership funds. 

Argument of Defeated Party (Walsh, Jewell & Company) : 
The settlement between Heartt and Jewell was not binding 
upon Walsh, Jewell & Company, for the reason that an under- 
standing existed between the parties that payment should be 
made only upon surrender of duplicate bills which were issued 
whenever grain was delivered; and that the duplicate bills were 
not surrendered in the settlement. 

Law Applied (Opinion delivered by Just. Sheldon of the 
Supreme Ct.): In the absence of agreement to the contrary, 
each partner has implied authority to collect partnership debts 
and to receipt therefor. 

The arrangement calling for the surrender of duplicate 
bills was made after a disagreement between the parties had 
taken place as to the exact quantity of certain grain delivered; 
and the only object of having duplicate bills sent with each load 
of grain was to avoid future disputes as to the quantity and 
value of the grain delivered. In this case Jewell, who accepted 
the note for his firm, did not raise any question as to the 
quantity or value of the grain, so that the surrender of duplicate 
bills was an immaterial circumstance. The account sued on 
was settled with Jewell, the amount was subsequently paid by 
Heartt for his firm, and there can be no further recovery. 


CASE No. 12. 
BurRGAN v. LYELL. 
(1851) 2 Mich. 102; 55 Am. Dec. 53. 


Facts: Lyell, Harvie, and others were co-partners in the 
business of mining, under the name of the United States 
Mining Company. The articles of co-partnership expressly 
provided that no single member of the firm was authorized to 
make a contract of employment for the firm. Harvie employed 
Burgan to work in the mines, and he labored for the company 
in their mining operations for about nine months. Prior to 
this time one of the members of the firm withdrew, but gave 
no notice of withdrawal. Burgan brought suit against the 
partners for the contract price of the labor which he performed. 

Argument of Defeated Party (Lyell and others): As the 
articles of co-partnership expressly prohibited the employ- 
ment of agents or servants by any single member of the firm, 
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Harvie had no authority to enter into the contract of employ- 
ment for the firm. 

A member of a partnership who has sold out his interest 
therein is not liable for obligations accruing after the sale. 

Law Applied (Opinion delivered by Just. Pratt of the 
Supreme Ct.) : Harvie, being one of the partners, was vested 
with implied authority to contract with Burgan, and any work 
performed by him for the company under the contract was 
legally binding upon all of the members of the firm, although 
Harvie, as a single member, was prohibited from making such 
a contract by an express provision in the partnership agree- 
ment. The rights of third persons would not be affected 
thereby, unless such provision was known to them. 

Each member of a partnership continues liable to third - 
persons for any debt incurred in the transaction of their legiti- 
mate business until the dissolution of the partnership and 
notice thereof. A dissolution by the silent withdrawal of one 
member will not relieve that member from liability for work 
done before, or for debts contracted after such withdrawal 
without notice. 


CASE No. 13. 
Fox v. CurtTISs. 
' (1896) 176 Pa. St. 52; 34 Atl. g52. 


Facts: Fox and Curtis, co-partners, were wholesale shoe 
dealers. Curtis confessed two judgments, aggregating $9,500, 
in the firm name. Executions on the judgments were delivered 
to the sheriff, who, on the same day, sold the personal property 
of the firm under the execution for the sum of $4,600. On 
the following morning Curtis executed an assignment in writing 
of “all the unpaid book accounts and outstanding claims due” 
to the firm of Fox and Curtis, to the two creditors who had 
obtained judgments on the previous day. Shortly thereafter 
Fox also made an assignment of the partnership book accounts, 
to Fiske, in trust for the creditors of the firm. Each assignee 
notified the debtors of the firm not to pay the other, and these 
notices effectually stopped the payment of all accounts. Fox 
filed a bill in chancery to restrain the assignee of Curtis from 
exercising any powers under his assignment, and for the ap- 
pointment of a receiver, as the firm was insolvent. 

_ Argument of Defeated Party (Curtis): Each partner has 
implied authority to make an assignment for the firm. 
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Law Applied (Opinion delivered by Just. Fell of the Su- 
preme Ct.): While a contract of partnership constitutes each 
of its members an agent for the other, it is for the purpose 
of carrying on the partnership, and not for destroying it. 
Depriving the firm of all of its property by the act of one 
partner is not contemplated at the time of the formation of a 
partnership, and consequently no such agency exists. While 
it is true that assignments to creditors by one partner have been 
held valid, it is also true that such assignments are only justified 
when the other partner or partners have left the country or 
abandoned the business. If one partner has left the country, 
he must be considered as having given his co-partner implied 
authority to act in all matters for the firm, and under such 
circumstances the assignment, if fairly made and beneficial to 
the interests of the partnership, will be sustained. There 
are no exceptional circumstances in this case which justify the 
assignment, and therefore the assignment is void, having been 
made without actual or implied authority, 


CASE No. 14. 


LINDH v. CROWLEY. 
(1883) 29 Kans. 542. 


Facts: Crowley and Charles F. Freeman were co-partners 
doing business under the name of ‘Freeman & Company.” 
Freeman, being the managing partner, borrowed some money 
from Lindh and executed three notes to his order, each note 
being signed “Freeman & Company.” Lindh brought suit 
against Crowley as a partner, for recovery of the amounts due 
on the notes. 

Argument of Defeated Party (Crowley): He never re- 
ceived any benefit from the consideration for the notes; nor 
did any portion of such consideration ever go into the partner- 
ship business, the loans having been personal loans to Freeman. 

Law Applied (Opinion delivered by Just. Valentine of the 
Supreme Ct.): It does not make any difference whether the 
money was actually used in the partnership business or not; 
or whether Crowley ever received any benefit therefrom. If 
Lindh, acting in good faith, thought the money was to be used 
in the partnership business, that was sufficient. When a person 
in good faith loans money to a commercial partnership through 
the managing partner he is not obliged to see to the proper 


re 
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application of that money. The managing partner is the agent 
of the firm, and not of the lender. If the partner receiving 
the money, misappropriates it, the partnership will suffer, and 
not the party who loans it. 

It is urged that the money was loaned entirely on the credit 
of Freeman, and not upon the credit of the firm. Lindh loaned 
the money to go into the partnership business; he loaned it 
through the managing partner, and took partnership notes for 
the amount. These facts plainly indicate that he gave credit. 
to the partnership as well as to Freeman. 

Crowley, as a partner, is liable on the notes. 


CASE No. 15. 


METCALFE v. BRADSHAW. 
(1893) 145 Ill. 124; 33 N. E. 1116; 36 Am. St Repaaze 


Facts: Metcalfe and Bradshaw formed a partnership for 
the practice of law, and co-partnership articles were prepared 
and signed. The fifth section of the articles of co-partnership 
provided as follows: 

“We, and each of us, do promise and agree to give our time, 
our talents and our strength to the prosecution of the interest 
of the firm.” 

The co-partnership continued for eleven years, when it was 
dissolved by mutual consent. Before dissolution, Bradshaw 
had acted as executor in several estates, and had received com- 
‘missions for such services. After dissolution, Metcalfe filed 
a bill in chancery for an accounting, alleging that, as a partner, 
he was entitled to a share of the commissions received by 
Bradshaw. 

Argument of Defeated Party (Metcalfe): Good faith re- 
quires that a partner shall never obtain a private advantage 
over his co-partners. It is the duty of each co-partner to devote 
himself to the interests of the firm. No partner has a right 
to engage in any business which must necessarily deprive the 
partnership of a portion of his skill, industry or talent, which 
he is bound to devote to the partnership. 

Law Applied (Opinion delivered by Ch. Just. Bailey of 
the Supreme Ct.): The only question submitted for decision 
was whether the commissions earned by Bradshaw while acting 
as an executor or as an administrator were properly a part of 
the proceeds of the business. A partnership was organized 


No. 16 ILLUSTRATIVE CASES. 115 


“for the purpose of practicing law,” and the acceptance of 
an appointment as executor or administrator does not neces- 
sarily pertain to the practice of law. 


While it is true that a partner has no right, in the absence 
of an express agreement, to carry on a business in competition 
with his firm, the mere acceptance of an appointment as exec- 
utor or as administrator can hardly be considered as competi- 
tion with the firm. In this case there was no showing that 
the partnership business suffered from lack of attention caused 
by Bradshaw’s activities as executor and administrator, nor 
were any of the trusts accepted by Bradshaw without the 
knowledge and consent of Metcalfe. Metcalfe is not entitled 
to a share of the commissions earned by Bradshaw. 


CASE No. 16. 


BROWNELL v. STEERE. 
(1889) 128 Ill. 200. 


Facts: Rugg, doing a boot and shoe business, failed, and 
his stock was sold to Brownell and Steere who, as partners 
under the name of W. J: Brownell & Company, continued the 
business at the old stand. Mclean, who had been a clerk 
for Rugg, continued to act for the new partnership. Five 
years later the firm of W. J. Brownell & Company dissolved. 
After dissolution McLean sued the partners for a balance due 
him for salary, and received a judgment. Brownell defended 
the suit, expending money for costs and attorney’s fees. On 
the final accounting between the parties, these expenditures 
were charged to the firm. Brownell, who wound up the busi- 
ness of the firm, charged McLean’s account to Steere, on the 
theory that McLean was a personal employee of Steere, and 
not an employee of the firm. In the accounting in court 
McLean’s salary for the five years was charged to the firm, 
and Brownell was allowed the money which he expended in 
defending McLean’s suit. 

Argument of Defeated Party (Brownell): McLean was an 
employee of Steere, and not an employee of the firm. As 
Steere’s personal employee, he was not entitled to compensa- 
tion from the firm, as a partner cannot have compensation for 
his services in and about the partnership business. 


Steere assigned as cross-error that Brownell was not en- 
titled to reimbursement for money expended in defending the 
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McLean suit; and Brownell should have been charged with 
interest on the property and funds in his hands after the disso- 
lution. 

Law Applied (Opinion delivered by Just. Magruder of the 
Supreme Ct.): McLean was an employee of the firm and not 
exclusively of Steere; therefore McLean’s salary was properly 
charged to the firm. 

Expenditures made by Brownell in defending McLean’s 
suit were for the benefit of the firm, were not excessive or 
unnecessary, and consequently were properly charged to the 
firm. In winding up the business of the firm after dissolution, 
Brownell closed the accounts with reasonable diligence, and 
did not make any improper use of partnership funds. In the 
absence of a showing of unreasonable delay in accounting, or 
of misappropriation of partnership funds, Brownell could not 
be charged with interest. 


CASE No. 17. 


HEATH v. WATERS. 
(1879) 40 Mich. 457. 


Facts: Elijah W. Waters and his brother Daniel were 

partners in the business of manufacturing and selling wooden 
ware, under a written agreement providing that each partner 
should have an equal right and interest in the business. For 
a part of one year Elijah, being confined to his house, was 
unable to take an active part in the business. He died later, 
and his widow was appointed administratrix of his estate. 
Daniel Waters, the survivor, represented to the widow that 
he was entitled to compensation for services rendered in man- 
aging the business during Elijah’s illness, and she turned over 
to him a partnership claim, approximately valued at $3,100. 
At a later date, the administratrix brought an action for a 
partnership accounting in which she asked, among other things, 
that the assignment of the $3,100 claim to Daniel be set aside 
on the ground that Daniel was not entitled to compensation 
for services rendered to the partnership, in the absence of an 
express agreement to that effect. 
_ Argument of Defeated Party (Daniel Waters): A surviv- 
ing partner who carries on the business of the firm, and is 
required to account for profits to the decedent’s estate, is 
entitled to compensation for services rendered. 
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Law Applied (Opinion delivered by Ch. Just. Campbell 
of the Supreme Ct.): The articles of co-partnership con- 
tained no provision for compensation for services rendered by 
one partner while the other partner is sick or disabled. The 
sickness or inability of a partner is one of the risks incidental 
to the business, and the mere fact that one partner is required 
ta do a greater portion of the work will not entitle him to com- 
pensation for such additional work in the absence of an express 
agreement. Daniel was bound to use his best efforts and judg- 
ment at all times in promoting partnership enterprise, without 
further compensation than his share of the profits. The as- 
signment of the $3,100 claim to Daniel operated as a fraud 
in law, whether fraudulent in fact or not, and Daniel should 
account for it. 


CASE No. 18. 
Griccs, Admr., v. CLARK. 
(1863) 23 Cal. 427. 


Facts: William T. Clark was in partnership with others 
in the purchase and sale of cattle. When the partnership 
was formed, the contributions of capital by the several partners 
were very unequal, Clark contributing practically nothing more 
than his skill and services. After his death, Griggs, the ad- 
ministrator of his estate, called upon the other partners for 
a settlement and accounting of the partnership property and 
profits. They expressed a willingness to settle and account, 
but not upon the basis claimed by the administrator, namely, 
that the profits should be divided equally, regardless of the 
proportion of contribution. Upon refusal of the surviving 
partners to settle upon that basis, the administrator brought 
an action for an accounting. 

Argument of Defeated Party (Clark and others, defend- 
ants): Each party is entitled to an interest in the partnership 
property, and in the profits in proportion to the amount of 
capital contributed, and not in equal proportion. 

Law Applied (Opinion delivered by Just. Baldwin of the 
Supreme Ct.): In the absence of a special agreement between 
the partners upon the question of division of profits and losses, 
the partners share equally regardless of the fact that they 
have contributed unequally to the capital, or that one has put 
in all of the capital, and the others only their skill and services. 
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CASE No. 19. 


Hitt v. BEACH. 
(1858) 12 N. J. Eq. (1 Beasley) 31. 


Facts: Hill entered into a contract with Pendleton, Rouse, 
Horace Andrews and Charles S. Andrews under the terms of 
which all of the parties agreed to contribute equally toward the 
purchase of a stone quarry for the sum of $27,000. After the 
payment of $14,500 on account of the purchase price, a deed 
was given to Horace Andrews, one of the partners, and a 
mortgage was given back to the seller for the balance. There 
being a default in the payment of the balance, the mortgage 
was foreclosed and the property sold by order of court. After 
payment to the mortgagee out of the proceeds of the judicial 
sale, of the amount due him, there remained a surplus of 
$3,880.20. Hill brought an action asking for the distribution 
of the surplus, claiming that he was entitled to his propor- 
tionate share thereof, together with the sum of $1,500 for 
advances he had made to the partnership. He further claimed 
that Horace Andrews was indebted to him in a large sum of 
money, which should be deducted from Horace Andrews’ share 
of the surplus, and paid to him. All of the partners were made 
defendants, together with Stephens, Condit, and Company, who 
were creditors of the partnership, Beach, who claimed that 
he had an assignment of the interest of Horace Andrews and 
Charles Andrews, and Backus and Bliss, attaching creditors of 
Horace Andrews. 

Argument of Defeated Parties (Backus and Bliss): Ad- 
vances made by Hill to the partnership should not be repaid 
until after payment of the claims of all creditors, including 
the individual creditors of a partner. 

Argument of Complainant Hill: Inasmuch as he had made 
a personal advance to the defendant Andrews, and the money 
so advanced was appropriated to partnership uses and pur- 
poses, he is entitled to an equitable lien on the interest of his 
co-partner Andrews, which lien is superior to the lien of other 
individual creditors of Andrews. 

Law Applied (Opinion delivered by Chancellor William- 
son): The funds remaining after the payment of the mort- 
gage should be distributed as follows: Stevens, Condit & 
Company, creditors of the partnership, should first be paid; 
after payment of all partnership debts, the equities between 
the partners should be settled before the payment of any debts 
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to individual creditors of the partners. Hill should be re- 
munerated out of the partnership funds, for the $1,500 which 
he advanced to the firm; but as to the loan to Andrews, he is 
not entitled to any priority. 


CASE No. 20. 


RAINEY v. NANCE. 
(1870) 54 Ill. 29. 


Facts: The Nance brothers, owners of two lots, were 
engaged in erecting a steam flouring mill thereon. Rainey 
made an agreement with the Nances, binding himself to pay 
the sum of $5,666.66 toward the completion of the mill and 
for the purchase of necessary machinery, and the Nances 
agreed in return to convey to Rainey an undivided third of 
the lots and mill, free from incumbrances, together with other 
property. The Nances completed the mill, and executed a deed 
to Rainey for.a third of the property, and the parties then 
formed a co-partnership, which they called Nance Brothers 
& Company, and commenced the milling business. Rainey 
paid the purchase money to the Nances, who used it in separate 
ventures, and not in the business of the firm. After the forma- 
tion of the partnership, the firm borrowed $1,547.81 from 
Brahm & Green, and the firm executed a mortgage to Brahm 
& Green for that amount. At the time Rainey purchased his 
interest in the partnership, there were some mechanics’ liens 
on the property, which fact was unknown to him. The Nances 
were also indebted to one Cushman and many others, and on 
one occasion they executed a mortgage on their interest in 
the partnership property, to several of their creditors. After 
several of the individual creditors of the Nances had taken 
steps to enforce their claims against the partnership property, 
Rainey applied for an injunction to restrain the sale of the 
property and asked that the partnership property be applied to 
pay the partnership indebtedness; that the partnership be 
dissolved; and that the money advanced by him to become a 
member of the firm be refunded after the payment of the 
partnership debts. 

Argument of Defeated Party (Cushman and others): A 
separate creditor of one member of a partnership may acquire 
a specific lien on the interest of such partner to firm property, 
which is superior to the rights of partnership creditors who 
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have not acquired such a lien, and to the rights of other part- 
ners in the partnership funds. 

Law Applied (Opinion delivered by Just. Walker of the 
Supreme Ct.): In the distribution of the proceeds of a sale of 
the partnership property, the specific liens against the property 
should first be paid. After the payment of the specific liens, 
general creditors of the firm should then be paid. If there 
are no advances or loans by the partners to the firm, the fund 
remaining should be divided in the proportion of the contribu- 
tions of capital. In this case the mechanics’ liens were prop- 
erly paid first out of the partnership funds, as it was a part- 
nership debt and became a prior specific lien on the partner- 
ship property. The mortgage of Brahm & Green was the next 
specific lien in order, and it should next be paid. After the 
payment of the liens mentioned, the general creditors of the 
firm should be paid. The specific liens of the creditors of 
the Nances are inferior to the claim of Rainey, as the credi- 
tors of a partner acquire only the interest of the debtor subject 
to the settlement of partnership debts and liabilities, and the 
payment of Rainey’s share is, or can be considered, as to 
Nances’ individual creditors, a partnership debt. After the 
payment of partnership debts to third persons, Rainey was 
entitled to receive out of the sum remaining, his share, and in 
addition he is entitled to be reimbursed for that portion of his 
interest in the mill property which was appropriated to the 
payment of the mechanics’ liens. Rainey, to the extent of 
his third interest in the partnership property, should be con- 
sidered a creditor of the firm, whose claim is inferior to those 
of all the other partnership creditors, but superior to the in- 
dividual creditors of the Nances, 


CASE No. 21. 


Mason, Assignee, v. TIFFANY, Adm’x. 
(1867) 45 Ill. 392. 


Facts: Mason, as assignee of Mason, McArthur & Com- 
pany, filed a bill in chancery against Catherine E. Tiffany, ad- 
ministratrix of the estate of George B. Tiffany, deceased, to 
compel the payment by the estate of a claim held by 
Mason against the firm of Tiffany & Company, co-part- 
ners. George B. Tiffany, of the firm of Tiffany & Com- 
pany, made a contract with Mason, McArthur & Company, 
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for the manufacture of boilers; but before delivery of the 
boilers Tiffany died. The boilers were delivered to the sur- 
viving members of the partnership, who continued the busi- 
ness in the old name, and they executed notes in the name of 
the firm, for the purchase price of the boilers. Later the sur- 
viving partners of Tiffany & Company purchased Tiffany’s 
interest in the concern, and shortly thereafter made a general 
assignment for the benefit of their creditors. It appears that 
the suit was not started until some time after the surviving 
partners of Tiffany & Company had made their assignment. 


Argument of Defeated Party (Tiffany): The boilers were 
not delivered until after the death of Tiffany, and the sur- 
viving partners made a new contract when they executed their 
notes for the purchase price, in the name of Tiffany & Com- 
pany, they continuing the business under that name. The firm 
of Tiffany & Company was not insolvent at the time of Tif- 
fany’s death, and if the complainants had exercised due dili- 
gence in the collection of the notes, they would have been 
collected of the surviving partners prior to the assignment for 
the benefit of creditors. 


Law Applied (Opinion delivered by Ch. Just. Breese of 
the Supreme Ct.): Inasmuch as a partnership debt is joint 
and several, it follows that resort may be had in the first 
instance to the assets of the deceased partner, without having 
instituted suit against the surviving partners. The boilers in 
question were ordered by the firm of Tiffany & Company, the 
construction was superintended to some extent by Tiffany him- 
self, and they were delivered to and accepted by the surviving 
partners, and the notes in question were executed in the firm 
name. The boilers were made, delivered and accepted, substan- 
tially under the contract made by Tiffany for the firm. This was 
an indebtedness existing against the firm of George A. Tiffany 
& Company during the lifetime of Tiffany, and such indebted- 
ness existed before the dissolution of the tirm by Tiffany's 
death. Inasmuch as this was a partnership debt, which in 
Illinois is joint and several, the complainant had the right to 
start suit in the first instance against the estate of the deceased 
partner. 


The fact that the surviving partners remained solvent for a 
long time after the death of Tiffany in no way affects the 
rights of the complainant as long as suit was instituted within 
the time prescribed by the statute of limitations, 
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CASE No. 22. 


Motist’s ADMINISTRATORS APPEAL, 
(1873) 74 Pa. St. 166. 


Facts: The three Moist brothers had been partners in 
farming for a number of years. Runk, their nephew, came to 
them, and he lived and worked for them seventeen years, when 
Moses Moist, one of the partners, died. The surviving partners 
admitted that the firm owed Runk $1,400 for wages, and they 
paid him that amount. The administrators of the estate of 
Moses Moist paid the surviving partners $400 as the decedent’s 
share of the indebtedness. The trial court refused to allow 
the payment by the administrators, and the administrators ap- 
pealed to the Supreme Court. 

Argument of Defeated Party (Trial Court): There was 
no contract with Runk for services; and, in the absence of a 
contract, he could not recover from the estate. The acts of the 
surviving partners were beyond the scope of their authority, as 
such. 

Law Applied (Opinion delivered by Just. Williams of the 
Supreme Ct.): The administrators were justified in allowing 
the surviving partners credit for the payment of Runk’s ac- 
count, as he performed the services, and the obligation is a 
partnership obligation. It is admitted that there was no fraud 
or collusion, and the settlement was made in good faith. It 
was the duty of the surviving partners to make the settlement; 
and, as it was honestly and fairly made, and as the surviving 
partners were forced to pay the obligation out of their in- 
dividual assets, they are entitled to compensation from the de- 
ceased partner’s estate for that partner’s share of the indebted- 
ness. 


CASE No. 23. 


GILLILAN v. THE SuN MutTuAL INSURANCE Co. 
(1861) AT NoYes 


Facts: Gillilan was a part owner of the ship Jamestown 
prior to and down to the time of her loss at sea. Slate and 
Lyles, co-partners trading under the name of Slate & Company, 
were likewise part owners, and also agents of the other owners, 
authorized to make insurance on the ship’s freight, to receive 
her earnings, and to make any necessary disbursements and 
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contracts concerning the ship or her cargo. They took out a 
policy of insurance in The Sun Mutual Insurance Co. on the 
ship’s freight, against loss at sea. The policy was made to 
“Slate & Company, on account of whom it may concern, loss 
payable to them.” Later, Slate & Company became insolvent, 
at which time they were indebted to the ship owners for 
various sums held as agents. Slate and Lyle were co-partners 
of Gillilan and others. After the ship had been lost at sea, 
Gillilan served a notice in writing upon the Insurance Com- 
pany that the policy was for the benefit of the owners, that he 
was one of the owners; that, in consequence of the insolvency 
of Slate & Company, the payments of the insurance money 
should be made to the other owners of the ship; and that he 
would take measures within a short time to enforce his claim 
to the proceeds of the insurance policy. The Insurance Com- 
pany had already paid Slate & Company a portion of the in- 
surance money,:and continued to make subsequent payments to 
Slate & Company, disregarding the notice by Gillilan. Gillilan 
then brought suit against the Insurance Company for the re- 
covery of the payments made by the company after the receipt 
of notice from him. 


Argument of Defeated Party (Gillilan): The insurance, 
although made in the name of Slate & Company, “was for the 
benefit of and in trust of all the joint owners and the co- 
partnership fund”; “by the loss of the ship, the partnership 
became of necessity dissolved,” and the payments made after 
receipt of the notice of December 24, 1859, were unauthorized 
and fraudulent. 


Law Applied (Opinion delivered by Just. Lott of the Su- 
preme Ct.): It is a well established rule of law that, after the 
dissolution of a partnership, any member of the firm may re- 
ceive a debt due to it and give a valid receipt of release therefor. 
The notice of Gillilan to the Insurance Company merely oper- 
ated as a notice of dissolution; and dissolution of a firm does 
not of itself deprive a partner of authority to collect debts due 
to the firm and to give receipts therefor. The mere inability of 
an insolvent member of a partnership to pay his individual 
obligations does not in any way affect his power or authority 
as a partner; therefore the judgment against the Insurance 
Company was unwarranted. 
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CASE No. 24. 
BOOKER V. KIRKPATRICK. 
(1875) 67 Va. (26 Gratt.) 145. 


Facts: Booker and Halsey were co-partners engaged in 
the manufacture of tobacco. All of the business of the firm 
was conducted in Missouri by Halsey, who was a resident of 
that state. Booker was a resident of Virginia. Booker & Halsey 
hired slaves owned by Kirkpatrick, to be employed in their 
business, the hiring to commence on March 15, 1861, and to 
continue for the balance of the year. At the time of the hiring, 
Halsey executed three notes in the name of the firm, payable 
to the order of Kirkpatrick, aggregating $1,310. On April 17, 
1861, the Civil War was declared. Missouri was one of the 
Northern States, and Virginia was one of the Southern States. 
After the war was over, Kirkpatrick started suit against Booker 
and Halsey on the notes. 

Argument of Defeated Parties (Booker and Halsey): The 
declaration of war between the North and the South dissolved 
the partnership between Halsey and Booker, and relieved the 
partners from their antecedent obligations. 

Law Applied (Opinion delivered by Just. Christian of 
the Supreme Ct.): While the Civil War dissolved the partner- 
ship between Booker and Halsey, it did not relieve either of 
tne partners from obligations existing at the time of the declara- 
tion of war. A dissolution of the partnership has respect only 
to the future, the parties remaining bound for all pre-existing 
indebtedness. The partners are jointly and severally bound 
according to the terms of their contract with Kirkpatrick. 


CASE No. 25. 
Acu v. BARNES. 
(1899) 107 Ky. 219; 53 S. W. 293; 21 Ky. L. Rep. 893. 
Facts: M. L. Barnes, a widow, and Nina Barnes, her 
daughter, were co-partners in a millinery business, which con- 
tinued until shortly before the marriage of the mother, when 
the mother gave to her daughter all of her interest in the busi- 
ness. By agreement, the partnership was at that time dissolved, 
but the business was continued in the firm name by the daughter. 
No publication of a notice,of dissolution was given. A few days 
after the dissolution, Myers, a traveling salesman for Ach, 
called at the store for the purpose of making sales, and Miss 
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Barnes informed him of her mother’s marriage and of the 
dissolution of the partnership. Myers sold goods to her with 
full knowledge of all the facts. Ach attempted to hold the 
mother as a co-partner. 

Argument of Defeated Party (Ach): After dissolution 
of the partnership each member of the firm became liable for 
the act of any partner within the scope of the firm business, 
unless due notice of dissolution has been given. Notice to a 
sales-agent is not sufficient. 

Law Applied (Opinion delivered by Just. Burnam of the 
Supreme Ct.): When an ostensible partner retires from the 
firm, he must give due notice of his retirement to those who 
have had dealings with the firm, in order to avoid responsibility 
for future debts, or he must show actual knowledge on their 
part, or adequate means of knowledge, that the firm has been 
dissolved. Myers, who was engaged by authority of Ach, re- 
ceived actual notice of the fact of dissolution, and it was his 
duty, as the agent of the plaintiff, to communicate that fact 
to his principal. In this case notice to the agent must be con- 
sidered notice to the principal; and inasmuch as Ach, through 
his agent, had actual notice of the dissolution, Mrs. Barnes, a 
retiring partner, was not liable. 


CASE No. 26. 
COLMESNIL v. HONORE. 
(1829) 1 J. J. Marsh. 506; 24 Ky. 347. 


Facts: Colmesni! and Honore formed a partnership as 
grocery and commission merchants. Their agreement was not 
reduced to writing, and the evidence as to terms of the contract 
of partnership was very conflicting. Colmesnil filed a bill for 
an accounting, and asked that the rights of the partners be 
determined. ; 

Argument of Defeated Party (Honore): Each partner was 
to contribute to the firm all his money and capital, and the 
profits and losses were to be divided in proportion to the capital 
advanced. 

Argument of Colmesnil: The contract of partnership pro- 
vided that each partner was to contribute an equal amount to 
the capital. No specific sum was ever agreed upon, and the 
profits and losses of the business were to be shared equally. 

Law Applied (Opinion delivered by Just. Underwood of 
the Supreme Ct.): Had there been an express contract in 
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writing, providing for the existence of the partnership and 
defining the rights, duties and liabilities of the partners, no 
difficulty would have arisen. In the absence of such a contract, 
and in the absence of proof showing an express agreement, 
the losses as well as the profits must be divided equally, 


CASE No. 27. 


WIPPERMAN Vv. STACY. 
(1891) 80 Wis. 345; 50 N. W. 336. 


Facts: Green and Stacy entered into a contract, under the 
terms of which Green was to put in his time and labor, and 
Stacy was to furnish $2,000 in money or credit, for the purpose 
of carrying on a retail merchandise business, and they agreed to 
share the profits of the business equally. Green was to purchase 
all goods used in the store. No provision was made for division 
of losses. Green purchased some goods of Wipperman for the 
price of which Wipperman sued Stacy and Green as co-partners. 

Argument of Defeated Party (Stacy): The agreement be- 
tween Stacy and Green did not constitute a co-partnership, and 
therefore Stacy cannot be held as a partner. 

Law Applied (Opinion delivered by Just. Orton of the 
Supreme Ct.): The arrangement between Stacy and Green 
appears to have every essential element of a partnership. Stacy 
agreed to contribute his money, and Green agreed to contribute 
his skill and labor as a merchant, to conduct the business and 
to make all purchases for the firm; and there was an agreement 
for an equal division of the profits. Although the contract does 
not provide that each partner must bear one-half of the losses, 
the equal division of the profits implies an equal division of 
the losses. ; 


CASE No. 28. 


BOHRER v. DRAKE. 
(1885) 33 Minn. 408; 23 N. W. 840. 


Facts: Bohrer entered into a contract with Drake for the 
purchase of eggs, and for the storage and sale of the same, on 
their joint account. Drake had a cold storage warehouse. They 
were to receive the eggs, keep them in storage in a cold room of 
proper temperature, until they were disposed of. Either party 
had the right to make sales. No compensation was allowed to 
either party, and the profits and losses were to be divided 
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equally between them. The parties agreed to contribute equally, 
and the funds necessary for the business were to be obtained 
by the execution of notes calling for the payment of equal 
amounts by each party, the notes to be endorsed by the other 
party. An agreed quantity of eggs was purchased and placed 
in storage; but, owing to improper refrigerating, a large quan- 
tity of the eggs became spoiled, and losses resulted. In the 
subsequent adjustment of the ensuing financial difficulties, 
Bohrer was obliged to pay all of his own nates and $500 on 
Drake’s notes. Suit was brought by Bohrer for reimbursement 
for the amount paid on Drake’s notes. 

Argument of Defeated Party (Drake): The facts as pre- 
sented did not state a cause of action against the defendant. 

Law Applied (Opinion delivered by Just. Dickinson of the 
Supreme Ct.): The legal effect of the contract entered into 
by the parties was to create a partnership which was dissolved 
by the completion of the business for which it was created. 
If one member of a partnership is forced to pay partnership 
liabilities out of his cwn personal funds, where there are no 
partnership assets, he has a right to enforce contribution from 
his co-partners. Bohrer is entitled to be reimbursed for the 
payment on Drake’s notes upon which Drake’s share of the 
partnership funds was raised. 


CASE No. 29. 


WHITCOMB wv. CONVERSE. 
(1875) 119 Mass. 38; 20 Am. Rep. 311. 


Facts: Whitcomb entered into a partnership with Con- 
verse, Stanton and Blagdan, for the purpose of transacting 
a dry-goods commission business. The articles of co-partner- 
ship provided that Converse should contribute the sum of 
$25,000, upon which he was to receive interest at 7%; and 
should devote such time and attention to the business as he 
might be able to give ; that Whitcomb should contribute $50,000, 
upon which he was to receive 7% interest, and should give all 
his time to the business; that Blagdan and Stanton should con- 
tribute all of their time to the business; and that each partner 
should receive 25% of the net profits. No provision was made 
for losses or for a division thereof. The partnership was dis- 
solved by agreement and Whitcomb was authorized to settle the 
affairs of the firm. On the accounting it appeared that losses 
amounting to about $25,000 had resulted, and the question arose 
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as to whether the loss in question was a partnership loss or an 
individual one. Blagdan was insolvent and unable to pay any 
part of the loss. Whitcomb instituted a suit against the other 
partners to compel contribution to the losses incurred by the 
partnership. 

Argument of Defeated Parties (Stanton and Converse) : 
Whitcomb cannot recover from his former co-partners for a 
loss of capital contributed by him. He contributed money and 
the others contributed their talent, energy and business ability. 
The contribution of money was for the purpose of procuring 
the aid of such talent, energy and skill contributed by the others, 
and the contributions of the others were made for the purpose 
of obtaining the benefit and advantage of the cash contributions. 


If there is any liability at all, there is none to make good 
any part of what another partner cannot pay. 

Law Applied (Opinion delivered by Ch. Just. Gray of the 
Supreme Ct.): In the absence of a special agreement, part- 
ners must bear losses in the same proportion as the profits of 
a business, even if one contributes all of the capital and the 
other nothing but his labor or services. Whether a loss of 
capital is a partnership loss depends upon the nature and 
character of the partnership contract. 

If one member of a partnership contributes the mere use 
of capital, and the partnership is in profits and losses only, 
the title to the property contributed by a partner remains in 
the partnership, and any loss or destruction of the property 
contributed falls upon that partner as owner. 

In an ordinary trading partnership, the relation created is 
not merely in the profits and losses, but in the property also, 
and the title to the property is transferred from the contributing 
partner to the firm, becoming the joint property of the partners. 
In such a case, the re-payment of contributed capital constitutes 
a partnership obligation to the contributing partners; and if 
the assets of the firm upon dissolution are not sufficient to 
satisfy this obligation, all the partners must bear it in the same 
proportion as other debts of the firm. In this case the con- 
tributing partners did not contribute merely the use of the 
capital, but the capital itself; and under the terms of the part- 
nership agreement, they were to ‘receive interest on the con- 
tributions, at an agreed rate. By that agreement, the partners 
were to receive each one-fourth of the net profits, and the law 
implies, in the absence of an agreement to the contrary, that 
the losses will be shared in the same proportion. 
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Blagden being insolvent and unable to discharge any por- 
tion of his obligation, it rests in equity with the three solvent 
partners to pay the partnership obligations, including re-pay- 
ment of capital, each solvent partner to contribute one-third of 
the total losses. 


CASE No. 30. 


MatTHews v. ADAMS. 
(1896) 84 Md. 143; 35 Atl. 60. 


Facts: Matthews and Adams were partners in the pub- 
lication of a newspaper. There were no written articles of co- 
partnership. The property and business were purchased by 
Matthews and Adams for $7,025; and at that time each partner 
contributed the sum of $1,512.50 in cash, giving back a mort- 
gage for the balance of the purchase price. It was agreed that 
the profits and the losses of the business were to be shared 
equally. The business was conducted for a number of years, 
during which Adams advanced $1,191.74 to the firm, beyond his 
share of capital. The plant, good-will and establishment of the 
paper having been sold, Matthews brought an action for a dis- 
solution of the partnership and for-an accounting. One of the 
main questions involved in the accounting was the allowance 
of interest on the advance made by Adams. 

Argument of Defeated Party (Matthews): In the absence 
of a special agreement therefor, no interest should be allowed 
on advances made by one partner to the firm. 

Law Applied (Opinion delivered by Just. Briscoe of the 
Supreme Ct.): While it may be true that a partner is not 
in every case entitled to interest on advances made by him 
to the firm, there are many cases where the facts and circum- 
stances justify an allowance of interest. In this case the proof 
is clear that the money advanced by Mr. Adams was paid 
at a time when it was absolutely necessary to raise that amount 
in order to preserve the property and carry on the business. 
Advances or loans to a partnership by one member thereof 
are not like capital, but like borrowing from third persons; and 
where prompt payment of firm debts is necessary, and one 
partner advances the required amount, in equity he should be 
allowed interest thereon. 
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ABANDONMENT, 
excuse by wife for formation of partnership, 10. 
ABSENCE, 
of one partner, 8. 
ACCEPTANCE, see also “Negotiable Instrument.” 
by creditors of continuing partner as sole debtor, 65. 
of securities not authorized, 84. 
ACCOUNTING, 
after dissolution, 79, 88, 80. 
bill for, 56, 57. 
bill for, to recover advances, 55. 
by solvent partners for bankrupt partner’s interest, 72. 
by survivor to personal representatives, 35. 
for gains, earned by use of firm funds, 49, 52. 
for profits, earned in competing business, 49. 
purchaser at execution sale entitled to, 69. 
separate venture, 50. 
separate venture, illustrative case, I14, II5. 
when co-partners not entitled to, 50. 
ACCOUNTS, : 
duty of each partner to keep, 49. 
overdrawing, by partners, 92. 
power to receive payment of, 8o. 
statutory settlement of, 82. 
ACKNOWLEDGMENT, 
of certificate for limited partnership, 24. 
Act, see also “Implied Contract.” 
creates co-ownership, 36. 
of parties, dissolution by, 73, 74, 83. 
of third person in joint tenancy, 35. 
ACTIONS, 
at law between partners, 55, 56. 
authority to defend, after dissolution, 85. 
before creation of partnership, 56. 
firm cannot institute, against member, 55. 
in equity between partners, 56, 57. 
in tort by partner against co-partner, 56. 
may be instituted after accounting, 55. 
partner cannot institute, against co-partner, 55. 
partner cannot institute, against firm, 55. 


Lae 
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ACTIVE PARTNER, 

defined, 21. 
ApMINISTRATOR, see “Death,” “Personal Representative.” 
ADVANCES, see “Loans.” 

interest allowed in certain cases, 52, 53, 92. 


interest allowed in certain cases, illustrative case, 129. 


interest not allowed on, 34. 
partner cannot sue for, 55. 
repayment of, 88, 89. 
ADVERTISEMENT, see “Notice.” 
AGENCY, 
authority to accept, 40. 
present in partnership, 36, 39. 
AGENTS, see “Employees.” 
AGREEMENT, see alsa “‘Contract.” 
acceptance of continuing partners by implied, 65. 
dissolution, by, 73, 74. 
express or ‘implied, as to ie to property, 34. 
implied, may alter articles, 8. 
liability of estate for breach of, 82. 
limiting right of partner to participate in business, 50. 
must be voluntary, 6, 10, II, 35. 
necessary for partnership, 6, 10. 
no, for division of profits, 89. 
not to carry on separate business, 50. 
to form a partnership, 56. 
willful violations, ground for dissolution, 78. 
ALIEN, 
partnership contract of, 9. 
ALLOWANCE, 
partner entitled to, for expenses, 51. 
APPLICATION, 
assets to liabilities, 69, 70, 71, 72, 81. 
assets to liabilities after dissolution, 88. 
individual assets, 70. 
of firm property, in bankruptcy, 71. 
of individual property, in bankruptcy, 71. 
APPORTIONMENT, see also “Losses.” 
of losses, by articles, 6. 
presumption as to, of losses, 54. 
ARBITRATION, 
submission to, 44, 45. 


~~ 
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ARTICLES OF Co-PARTNERSHIP, 
altered by implied agreement, 8. 
contents, 6. 
defined, 6. 
form, 93. 
no provision in, for continuance, 82. 
used in settlement at dissolution, 89. 


ARTICLES OF INCORPORATION, 
should contain authority to form partnership, Io. 


Assets, see also “Application,” “Property.” 
assignment of, 43, 80. 
mingling, by survivor, 83. 
no, to pay debts, 91. 
not sufficient to pay debts, go. 
right to use firm name an, 82, 83. 


ASSIGNMENT, 
authority to make, 42. 
authority to make, after dissolution, 80, 85. 
claim against third persons, 43. 
for benefit of creditors, 43, 44. 
for benefit of creditors, illustrative case, I12, 113. 


At WILL, 
partnership, 23, 74. 


ATTORNEY, 
authority to hire, 42. 
warrant of, to confess judgment, 44. 


AUTHORITY, see also “Power.” 
acknowledge debt of firm, 42, 43. 
after dissolution, 84, 85. 
apparent, 39, 40. 
assignment for creditors, illustrative case, 112, 113. 
assign rights of action, 42, 43. 
collect debts after dissolution, 84. 
collect debts after dissolution, illustrative cases, 122, 123. 
compromise firm claims, 41. 
corporate, expressly conferred, Io. 
employ agents, 42, 43. 
employ agents, illustrative case, 112, 113. 
employ attorney, 42, 43. 
give receipts, 41. 
implied, 41. 
implied, illustrative case, 110, ITT. 


136 PARTNERSHIP. 


AutTHorIty—Continued. 
implied warranty of, 41. 
insure firm property, 42, 43. 
lease, 42, 43. 
liability of partner without, 50. 
limitation of, 41. 
liquidating partner, 85. 
make contracts, 42, 43. 
negotiable instrument, 46. 
negotiable instrument, illustrative cases, 113, I14. 
not implied, 43, 44. 
of partner in ordinary firm, 15, 27, 39, 40, 41, 42, 43, 44. 
of stockholders, 27. 
purchase, 42, 43. 
real or actual, 39. 
receive payment of debts, 41. 
sell, 42, 43. 
to sell firm property, 35. 
BALANCE, 
recovery of, by partner, 55. 
BANKRUPTCY, 
application of assets in, 70, 71. 
cause for dissolution, 75, 76. 
rule in, when one partner solvent, 72. 
settlement of affairs in, 84. 
when firm is in, 71. 
BEGINNING OF PARTNERSHIP, 
under oral contract, illustrative case, 109, II0. 
BILLs AND NotEs, see “Negotiable Instruments.” 
Britis oF EXCHANGE, see “Negotiable Instruments.” 
Bona Frpe Ho per, 
enforcement of note by, 46. 
rights of, 47. 
Bonn, 
by surviving partner, 82. 
Books, 
right to inspect, 49, 50. 
BurDEN oF Proor, see “Evidence,” “Presumption.” 
BUSINESS, 
agreement to give time and skill to, 52. 
authority to make contracts concerning, of firm, 42. 
character of, ascertained by third person, 4o, 
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Bustnrss—Continued. 
character of, mentioned in articles, 6. 
continuance of, after death, 82. 
differences as to method of conducting, 53. 
right of survivors, to wind up, 79. 
right to carry on non-competing, 49, 50. 
right to carry on non-competing, illustrative case, 113, 
II4. 
right to participate in, 49, 50. 
separate, authority to carry on, 50. 
separate, authority to carry on, illustrative case, 113, 114 
terminated by chancery proceeding, 57. 
transaction of, in limited partnership, 25. 
BUYING, 
an essential of trading firm, 40. 
authority given in articles to do, 58. 
authority to do, restricted by articles, 58. 
CANCELLATION, see “Fraud.” 


CAPACITY, 
of partners necessary, 5, 6. 
rule as to, 9. 
CAPITAL, 
considered a part of firm property, 32, 34- 
contributions of, how paid, 32. 
contributions of, in money, property or services, 33. 
contributions of, not affect profit and loss sharing ratio, 


contributions of, not affect profit and loss sharing ratio, 
illustrative case, 117. 
contributions of, not necessarily equal, 33. 
defined, 33. 
distribution of, on dissolution, 32. 
distribution of, on dissolution, illustrative case, 108. 
interest on contributions to, 52, 92. 
PAY § 33: 
readjustment of, 33. 
repayment of, after dissolution, 88, 91. 
CARGO, 
insurance on, of ship, illustrative case, 122. 
CARRIERS, see “Railroads.” 
CERTIFICATE, 
for limited partnership, 24. 
of incorporation, 27. 
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CHANGE OF BUSINESS, 
matters involving, 54. 
CuANGE OF MEMBERSHIP, 76. 
CHANGE OF NAME, 129. 
CHATTEL MORTGAGE, 
power of surviving partner to give, 80. 
power to give, on dissolution, 84. 
CHECK, see also “Negotiable Instruments.” 
CLAIMS, 
assets subject to, 83. 
conflicting, of co-partners, 55. 
creditors may file, 81. 
individual and partnership, 70. 


individual and partnership, illustrative case, 118, 119. 


payment of, of creditors, QI. 

power of surviving partner to collect, 80. 

power to pay, after dissolution, 85. 

sufficient cash to pay, 89. 
CLASSIFICATION, : 

of partners and partnerships, 21, 22, 23, 24,25) ae 
COMMENCEMENT 

of partnership, fixed in articles, 26. 
COMMERCIAL PARTNERSHIP, see “Trading Partnerships.” 
COMMISSIONS, 

secret, retained by partners, 48. 
COMMUNITY OF INTEREST, 

necessary in any partnership, 15, 16. 
COMPENSATION, 

for skill and services, 33. 

liquidating partner, not entitled to, 86. 

right to extra, 51, 52. 

right to extra, illustrative case, 116, I17. 

surviving partner not entitled to, 8r. 
COMPETENCY, see “Capacity.” 
COMPETING, 


business, partner not permitted to engage in, 48, 51, 52. 


CoMPROMISE, 
authority to, 41. 
ConbDuwucrt, 
determines intention, 8, 13, 34. 
CONFESSION, 
judgment by, 44 
judgment by, after dissolution, 85. 
necessary to confess judgment, 44. 
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CONSENT, 
dissolution by, during term, 7. 
genuine, necessary, I0. 
of husband necessary, Io. 


CONSIDERATION, 
adequacy of, not material, 12. 
assumption of liability is, 12. 
assumption of liability, illustrative case, 100, IOI. 
conveyance for, by partners, 37. 
necessary in partnership contract, 6, 12. 
supporting novation, 66. 
what is, in partnership contract, 12. 
when lacking, 12. 


CONSTRUCTION, see “Interpretation.” 


CONTINUING AFTER TERM, 
by agreement, 77. 
with no agreement, 23. 


CONTINUING PARTNER, 
acceptance of, as sole debtor, 65. 
-contract of, with creditors, 66. 
debts assumed by, 59. 
defined, 22. 
liability of, 64. 
CONTRACT, 
actual authority to make, 39. 
between creditor and continuing partners, 66. 
between partners, not concerning partnership, 56. 
duty of surviving partner to complete, 80. 
implied authority to make, 42. 
implied, may alter articles, 8. 
liability for existing, 85. 
liability for existing, illustrative case, 124. 
not to carry on separate business, 50. 
partnership, elements, 8 
partnership founded upon, 5, Io, It. 
undisclosed partnership not liable on, under seal, 60, 61. 
CONTRIBUTION, 
a portion of the consideration, 12. 
becomes property of firm, 33. 
by co-partners, in tort, in some cases, 64. 
by personal representatives, 81. 
by personal representatives, illustrative case, 122. 


bs 
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ConTRIBUTION—Continued. 
capital, considered a debt, 88. 
in limited partnership, 24. 
interest on, 52. 
losses, QI. 
losses, illustrative case, 126, 127. 
no right to in tort, 63. 
not necessarily equal, 33. 
of capital considered property, 32. 
of capital, how made, 32. 
of capital in money, property or services, 33. 
of each partner, mentioned in articles, 6. 
of use of property, 33. 
partner entitled to, for payments, 85. 
questions of, to be determined by partners, 62. 
repayment of, of capital, 88, 89. 
repayment of portion of, go. 
returned on account of fraud, 77. 
skill and services, 33. 
unequal, do not fix profit and loss sharing ratio, 54. 
unequal, do not fix profit and loss sharing ration, illustra 
LIVeENCASC = bili 
when losses exceed, 90. 
when partner a non-resident, 91, 92. 
when partner a non-resident, 91, 92. 
when partner insolvent, 91, 92. 
when right cannot be enforced, 51. 


CONTROL, 

of business by majority, 53. 

surviving partner entitled to, 79. 
CONVERSION, 

defined, 37. 

of firm property by partner, 70. 

of firm property by sheriff, 69. 

when applied in equity, 80, 81. 

when not necessary, 89. 
CONVEYANCE, 

firm real estate, 36. 

secret, by a partner, 37. 
Co-OWNER, 

not necessarily an agent, 36. 
Co-OWNERSHIP, see also “Co-OWNER.”’ 

created by will, 36. 
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Co-PArTNER, 
defined, 5. 
distinction between partner and, 5. 
CORPORATION, 
an entity, 26. 
authority of stockholders of, 26. 
contracts executed by a, how made, 26. 
distinction between, and partnership, 26. 
how suits are brought against, 26. 
liability of stockholder, 27, 59. 
power of, to form partnership, 9. 
preferred to partnership, 59. 
transfer of stock in, 26. 
CREDIT, 
extension of, dependent upon partners, 66. 
CREDITOR, 
acceptance by, of partner as sole debtor, 65. 
assignment for benefit of, 43, 80. 
assignment for benefit of, illustrative case, 112, 113. 
election of remedies of, 81. 
individual, endorsement of note to, 45. 
no authority to prefer, 44. 
order of payment of, 70. 
order of payment of, illustrative case, 118. 
rights of, equitable conversion, 27. 
rights of, inferior to that of purchaser, 27. 
Custom, 
authority created by, 41, 46. 
DAMAGES, 
action for, breach of contract of settlement, 55. 
action for, in tort, against co-partners, 56. 
for breach of agreement for partnership, 55, 82. 
one partner compelled to pay, in tort, 64. 
DEATH, 
dissolution caused by, of partner, 75. 
effect of, of partner, 28. 
effect of, of partner, as to possession, 35. 
settlement after, of partner, 79. 
statutory settlement after, of partner, 82. 
sufficient notice of dissolution, 87. 
DEBTS, 
application of assets to, 69, 88. 
authority to acknowledge, 42. 
authority to collect, after dissolution, 80, 84. 
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Desrs—Continued. ; 
authority to collect, after dissolution, illustrative case, 
122,123; 
authority to revive barred, after dissolution, 85. 
authority to receive payment of, 80. 
firm, paid first on dissolution, 88, 89. 
implied authority to collect, illustrative case, 110, III. 
incoming partner assuming, 64, 65. 
liability of continuing partner for, of firm, 64, 65. 
liability of retiring partner for, of firm, 64, 65. 
payment of firm, with private funds, 50. 
right to have property applied to payment of, 49. 
when in excess of personalty, 38. 
DeceIrt, see “Fraud.” 
DECREE, 
dissolution by, 73. 
sufficient notice of dissolution, 87. 
DEED, 
bind firm by, 43, 44. 
of real estate, to firm, 36. 
DEFECTIVE ORGANIZATION, 
limited partnerships, 25. 
DEFENDANTS, 
all partners made, in action on firm contract, 61. 
in tort action, 63. 
parties made, in chancery, 57. 
DEFINITIONS, 
delectus personarum, 21. 
good-will, 31. 
partner’s lien, 51. 
DELEcTUS PERSONARUM, 
defined, 21. 
destroyed by death, 75. 
exceptions to rule, 21, 23. 
DISABILITY, see “Incapacity.” 
DISAGREEMENT, 
among partners, 43, 53. 
serious, ground for dissolution, 77, 78. 
DISSOLUTION, 
application of assets on, 88, 89, go. 
authority to confess judgment after, 85. 


authority to sign negotiable paper after, 85. 
bankruptcy, 75. 
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DissoLuTIon—Continued. 
bill for, in chancery, 57. 
by accomplishment of object, 74. 
by agreement, 74, 83. 
by lapse of time, 74. 
by withdrawal of partners, 74. 
caused by death of partner, .28. 
eauses 01,73, 74, 75, 76-77; 78. 
death of one partner, 75. 
distribution of assets on, fixed by articles, 6. 
distribution of capital after, 32. 
division of profits after, 80. 
division of profits after, illustrative case, 125. 
during term, 7. 
duties after, 84. 
incapacity, 77. 
insanity of partner, 75. 
judicial decree, 77, 78. 
liability to contracts existing at, 85. 
liability to contracts existing at, illustrative case, 124. 
notice of, 86, 87. 
of limited partnerships, 25. 
operation of law, 75. 
other causes for, 83, 84. 
powers of surviving partners on, 80. 
ratification after, 85. 
release of liability, after, 66. 
rights and powers after, 84. 
rights and powers after, illustrative case, 122, 123. 
right to have property distributed on, 49, 51. 
right to use firm-name after, 30. 
sale of good-will after, 31. 
settlement and accounting on, 79. 
statutory settlement after, 82. 
war, 75. 


DISTRIBUTION, 
capital, illustrative case, 108. 
in chancery proceeding, 57. 
of assets on dissolution, 32, 88, 89, 90. 
partnership assets, 69. 
provision as to, fixed by articles, 6. 


Divtston oF Assets, see “Application,” “Property” and “Sepa- 
rate Property.” 
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DoRMANT PARTNER, 
defined, 21. 
liability of, for debts after retirement, 65. 
liable for firm debts, 59. 
not required to give notice, 67. 
Dower, 
firm real estate, illustrative case, 109, 110. 
DRUNKARD, 
partnership contracts of, 9. 
DuRATION, 
determining kind of partnership, 23. 
dissolution when, not fixed, 74. 
of limited partnership, 24. 
of partnership, fixed by articles, 6. 
DURESS, 
effect of, on contract, II. 
DUTIES, 
after dissolution, 84. 
enumerated, 48, 49, 50, 51. 
necessary, in conduct of partnership, 43. 
of each partner, mentioned in articles, 6. 
of surviving partners, 80. 
to act in good faith, 48. 
to exercise care and skill, 40. 
to keep accurate accounts, 49, 50. 
ELECTION, 
by creditor, to hold partner, 60. 
ELEMENTS, 
essential elements of partnership contract, 6, 7, 8, 9, Io. 
fis 12: 
when all, are not present, 17. 
EMPLOYEE, 
authority to hire, 43. 
authority to hire, illustrative case, III, 112, 
difference between, and partner, 15. 
directed to commit trespass, 64. 
ENDORSEMENT, see ‘“‘Negotiable Instrument.” 
ENEmy, 
partnership contract of, 9. 
Eoviry, 
proceeding in, necessary in some states, 69. 
rule in, concerning firm realty, 37. 
ESSENTIALS, 
of partnership contract 8, 9, 10, II, 12, 15. 
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Estate, see “Personal Representative.” 


ESTOPPEL, 
by acts of creditors, 65. 
explained, 10. 
partnership by, 18, 19, 22. 
EvIDENCE, 
parol, admissible to show liability, 61. 
EXECUTED, 
firm note, improperly, 46. 
EXECUTION, 
fraud in, renders contract void, 10, II. 
improper, of firm note, 46. 
method of sale on, 69. 
sale of partner’s interest, 68. 
EXPENSES, 
partner entitled to re-imbursement for, 51. 
partner entitled to re-imbursement for, illustrative case, 
115, 116. 
Express CONTRACT, 
of partnership, 6. 
FARMING PARTNERSHIPS,’ 
custom among, 46. 
non-trading firms, 23, 41. 
Firm, 
defined, 5. 
new, created by agreement, 76. 
FrrmM-NAME, 
change of, 29. 
defined, 29. 
dishonest use of, 30. 
in professional partnerships, 30. 
method of using, on negotiable paper, 47. 
name of deceased partner in, 83. 
no legal necessity for, 29. 
not to be used in firm real estate, 36. 
partnership without, firm notes, 47. 
right to continue use of, 82, 83. 
right to use, after dissolution, 30. 
selection and use of, by one partner, 29. 
selection and use of, by one partner, illustrative case,107. 
what it may contain, 29. 
Form, 
special, of partnership, 11 
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FRAUD, 
effect of, on partnership contract, 10. 
ground for dissolution, 77. 
liability for, 63. 
practice of, by one partner, 70. 
which constitutes tort, 41. 
FuNDs, 
deposit of partnership, 51. 
misappropriation of, 81. 
withdrawal of, 52. 
GAINS, see “Profits.” 
GAMBLING, 
partnership, IT. 
GENERAL PARTNERSHIP, 
defined, 22. 
Goop Fait, 
acts of majority in, 53. 
one acquiring note in, 46. 
partnership a relation of, 48. 
persons dealing with agent should exercise, 40. 
surviving partner must use, 81. 
Goons, see “Property.” 
Goop- WILL, 
attaches to locality or person, 31. 
can be sold or transferred, 30. 
considered a part of assets, 31. 
considered property, 30. 
defined, 30, 31. 
in a professional partnership, 31. 
included in firm property, 34. 


not present in a firm formed for a single enterprise, 31. 


right to use firm-name, 82, 83. 

sale of, after dissolution, 31. 
Gross RECEIPTS, 

contract for sharing, 16. 

contract for sharing, illustrative case, IOI, 102, 103. 
HErrs, 

as trustees, on dissolution, 80. 

rights of, equitable conversion, 37. 

shares of, when personalty sufficient, 38. 

shares of, when personalty insufficient, 38. 
HELP, 

authority to employ, 43. 

authority to employ, illustrative case, 111, 112. 
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HiRING, see “Employee” and “Help.” 
HoLpincG Out, 
as partner, 19. 
one of elements of estoppel, 19. 
HuSBAND AND WIFE, 
partnership contracts of, ro. 
ILLEGAL PARTNERSHIPS, 
considered, II. 
gambling contract, 14. 
how considered by courts, 11. 
IMPLIED, see also “Authority,” “Power.” 
authority of partner, illustrative case, 110, III. 
authority to employ help, illustrative case, 111, 112. 
contract of partnership, 8, 13. 
INCAPACITY, 
aliens, 9. 
drunkards, 9. 
ground for dissolution, 77. 
infants, 9. 
insane persons, 9. 
INCOMING PARTNER, 
assuming firm debts, 64. 
defined, 22. 
liability for firm debts, 59, 64. 
INDEMNIFICATION, 
partner entitled to, 51. 
when right cannot be enforced, 51. 
INFANT, 
application of property invested by, 9. 
capacity of, 9. 
INJUNCTION, 
frequently granted in equity, 56, 57. 
remedy when partner violates contract, 50. 
INSANITY, 
of husband, effect of, on partnership contract of wife, Io. 
result of, on partnership contract, 9. 
usually not cause for dissolution, 75, 76. 
INSOLVENCY, 
may be caused by confession of judgment, 44. 
of firm, right of individual judgment creditor, 69. 
of partner, rule as to contributions, 91. 
of partner, rule as to contributions, illustrative case, 127. 
INSPECTION, 
right to, of accounts, 49, 50. 
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INTENTION, 
determined by articles, 8. 
determines title to property, 34. 
governing test in determining partnership, 13. 
obtained from a review of partner’s acts, 13. 
obtained from examining contract, 13. 
tests for determining, 14, 15, 16, 17, 18. 
INTEREST, 
account by solvent partners for, of bankrupt, 72. 
advances, 92. 
advances, illustrative case, 129. 
chancery determines, of each partner, 57. 
conveyance without notice of, 37. 
distribution of, of deceased partner, 81. 
levy on, of partner in firm, 68. 
liability of liquidating partner for, 86. 
majority in, usually do not control, 53. 
no right to receive on balance, 52. 
not allowed against surviving partner, 81. 
not allowed on capital, 92. 
not allowed on firm’s loan to partner, 34. 
not allowed on partner’s advance to firm, 34. 
of bankrupt partner, 76. 
of partner in firm property, 35. 
overdrafts, 92. 
sale of partner’s, on execution, 68. 
INTERPRETATION, 
of partnership articles, 8, 89. 
same as in ordinary contracts, 8. 
JOINT, 
liability on firm contracts is, 61. 
litigation, not a partnership, 17. 
obligation, partnership debt a, 51, 58. 
JOINT AND SEVERAL LIABILITY, 
judgment in contract is, 67, 68. 
liability in tort is, 62. 
Jornt Depts, 
firm debts are, 58. 
Joint DEBrTors, 
partners are, on firm contracts, 61. 
Jornrt PuRCHASE, 
threshing machine, illustrative case, 103, 104. 
mill, illustrative case, 108, 109. 
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Joint Stock CoMPANY, 
defined, 23. 
no delectus personarum, II. 
Joint TENANCY, 
similar to partnership, 35. 
JUDGMENT, 
against fewer than all is valid, 61. 
against one defendant in tort, 63. 
against one partner in contract, 68. 
by confession, 44. 
effect of, when firm insolvent, 69. 
error of, not ground for dissolution, 78. 
JupictaL DECREE, 
dissolution by, 73. 
insanity ground for dissolution by, 76. 
KINDS, 
of partners and partnerships, 21, 22, 23, 24, 25, 26. 
KNOWLEDGE, see “Notice.” 
LABOR, 
agreement to give, to business, 62. 
LAND, see “Real Estate.”: 
LANDLORD AND TENANT, 
difference between relation of, and that of partners, 16. 
LANGUAGE, see “Interpretation.” 
Law, 
action at, between partners, 55, 56. 
Law FirMs, 
dissolution of, 73. 
dissolution, illustrative case, 114, II5. 
liability for negligent advice, 63. 
non-trading partnerships, 23. 
LEASE, 
authority to execute, 42. 
authority to execute, after dissolution, 80. 
tenant under, not a partner, 10. 
LEvy, 
creditor may make, against individual property, 62. 
on firm or individual property, 67. 
on partner’s interest in firm, 68. 
LIABILITY, 
application of assets to, 69. 
before notice of dissolution, 86, 87. 
contracts existing at dissolution, 85. 
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contracts existing at dissolution, illustrative case, 124. 

decedent’s estate, 82. 

enforcement of, 67. 

extent of, in tort, 62, 63. 

fixed by sharing profits, under old rule, 18. 

fixed by sharing profits, under old rule, illustrative case, 
104, 105. 

for act of servant, in tort, 64. 

for act of unauthorized partner, 41. 

imposed by estoppel, 19. 

individual, of partner, 41. 

in tort, 62, 63. 

limited in limited partnerships, 25. 

liquidating partner’s, for interest, 86. 

of continuing partner, 64. 

of dormant partner, 69. 

of incoming partner, 59, 64, 65. 

of infant partner, 9. 

of members of mining partnership, 26. 

of nominal partner, 59. 

of ostensible partner, 59. 

of partners to each other, 48, 49, 50, 51, 52, 53. 

of partners to third persons, 27, 54, 55, 56, 57, 58, 59, 60, 
61, 62, 63, 64, 65, 66, 67, 68, 69. 

of retiring partner, 59, 64. 

of secret partner, 59. 

of stockholder of corporation, 27. 

on firm contracts is joint, 61. 

regulated by statute, 28. 

surviving partner continuing business, 82, 83. 

surviving partner for losses, 81. 

surviving partner, use of firm name, 82, 83. 

undisclosed partnership, 60. 


LIBEL, 

liability of partners for, 62, 63. 
LICENSE, 

liquor, illustrative case, 109. 
LIEN, 


created to prefer creditor, 44. 
creditor has no, at law, 69. 
of partner, 70, 88. 
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LIMITATIONS, 
as to apparent authority, 41. 
as to right to manage business, 50. 
of liability no protection, 62. 
when express, not present, 40. 
LIMITED LIABILITY, 
in limited partnerships, 24, 25. 
LIMITED PARTNERSHIP, 
defined, 24. 
liability of partners when not properly formed, illustrative 
Case, 126; 127. 
objection to, 59. 
LIQUIDATING PARTNER, 84. 
authority of, 85. 
compensation of, 86. 
defined, 85. 
liability of, for interest, 86. 
provided for by articles, 85. 
Liquor, 
license, illustrative case, 109. 
LOAN, 
interest allowed in special cases, 53, 92. 
interest not allowed on, 34. 
places lending partner in position of creditor, 33. 
repayment of, on dissolution, 88, 89, gr. 
LossEs, 
contribution for share of, 81. 
contribution for share of, illustrative cases, 122, 127. 
division of, fixed by articles, 107. 
division of, not contemplated when gross receipts shared, 
ts, 16. 
failure of bank, 51. 
incurred by one partner, 51. 
in excess of capital, go. 
liability of surviving partner for, 81, 82. 
presumption as to equal division, 54. 
presumption as to sharing, 33, 90. 
presumption as to sharing, illustrative case, 126. 
reimbursement by firm for, 51. 
reimbursement by firm for, illustrative case, 115, 116. 
sharing, and profits, 17, 54. 
sharing, and profits, illustrative case, 117. 
sharing only, 16. 
sustained by survivor, 83. 
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MAJorRITY, 

act of, may be set aside, 54. 

acts of, generally prevail, 53. 

affirmative action supported by, 43. 

in number controls, 53. 

may fix prices, 53. 

powers of, often determined by articles, 53. 
MANAGEMENT, 

right of partners to participate in, 49, 50. 
MANAGING PARTNER, 

may be named by agreement, 50. 
MARRIAGE, 

of female partner dissolved firm, 77. 
MARRIED WOMEN, 

partnership agreements of, 9. 
MILL, 

ownership of, illustrative case, 109, II0. 
MINGLING ASSETS, 70. 

by survivor, 83. 
MINING PARTNERSHIP, 

a non-trading partnersmip, 25, 41. 

defined, 25. 

distinction between, and ordinary partnership, 25. 

no delectus personarum, I1, 25. 
MINoRITY, 

interest of, 54. 
MISAPPROPRIATION, 

partnership funds, 81. 
MIscoNnDuct, 

ground for dissolution, 73, 76, 77. 

must be serious, 78. 
MISREPRESENTATION, see also “Fraud.” 

constituting fraud, 77. 
MISTAKE, 

mutual, prevents contract, I0. 
MoRrTGAGE, 

authority to execute, after dissolution, 80, 84. 
Mutua. AGENcy, 

necessary, illustrative case, 103. 

present in partnerships, 15. 
NAMB, 

authority to give receipts in, of firm, 41. 

firm, on negotiable paper, 47. 
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Name—Continued. 
individual or deceasea partner in firm name, 83. 
partnership carried on in, of individual, 61. 
permission of use of name in firm name, 19. 
NEGLIGENCE, 
liability of partner for, 63. 
loss through, 51. 
NEGOTIABLE INSTRUMENT, 
authority of member of non-trading firm, 41, 45, 46, 47. 
authority to execute, 46. 
authority to execute, illustrative case, 113, I14. 
authority to give for personal debt, 40. 
authority to make or endorse, after dissolution, 85. 
for firm when signed by one partner, 8. 
not for firm purposes, 46. 
practice in receiving, of firm, 47. 
should be signed in firm name, 47. 
undisclosed partnership not liable on, 60, 61. 
NEWSPAPER, 
notice of dissolution in, of general circulation, 87. 
NOMINAL PARTNER, 
defined, 22. 
liable for firm debts, 59. 
Non-RESIDENT, 
when one partner a, QI. 
Non-TRADING Firm, 
defined, 23. 
distinguished from trading firm, 40. 
examples, 4I. 
rule as to signing negotiable instruments, 45, 46. 
third person dealing with, 47. 
Nore, see also “Negotiable Instrument.” 
authority to give, for personal debt, 40, 45, 46. 
not for firm purposes, 46. 
practice in received, of firm, 47. 
should be signed in firm name, 47. 
signing firm name to, 8. 
NOTICE, 
constructive, by possession, 37. 
conveyance to third person without, 37. 
liability of withdrawing partner, who fails to give, 67. 
method of giving, of dissolution, 87. 
method of giving, of dissolution, illustrative case, 124, 125. 
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Notice—Continued. 
method of giving, of withdrawal, 66. 
not required by dormant partner, 67. 
of dissolution, 86, 87. 
of limitations of authority, 41, 45, 58, 59. 
of withdrawal, 65, 66, 75. 
one acquiring note without, 46. 
persons to receive, 66. 
reason for necessity of, of withdrawal, 66. 
Notice or DissoLuTIon, 86. 
actual, 86, 87. 
decree of court, or death, sufficient, 87. 
dormant partner not obliged to give, 87. 
form of, 87. 
given by mail, 87. 
method of giving, 87. 
method of giving, illustrative case, 124, 125. 
persons entitled to, 87. 
publication of, 86, 87. 
NovaATION, 
explained, 66. 
OBJECT, 
dissolution by accomplishment of, 74. 
of partnership contract must be lawful, 6, 14. 
usually cannot be for a single transaction, 15. 
OBLIGATION, see also “Debts.” 
application of assets to,-of firm, 69. 
assumed during minority, 9. 
authority to create new, after dissolution, 85. 
incoming partner assuming, of firm, 64. 
indemnification against, 51. 
liability of continuing partner, for, of firm, 64. 
payment of firm, with private funds, 50. 
performing, of firm at dissolution, 80. 
substituted by contract, 66. 
when those of firm are less than personalty, 38. 
OPERATION OF Law, 
dissolution by, 73, 75, 76. 
ORAL, 
authority to execute release, 44. 
ratification may be, 44. 
OSTENSIBLE PARTNER, 
defined, 21. 
liable for firm debts, 59. 
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OUTGOING PARTNER, 
defined, 22. 


OVERDRAFT, 
interest on, 92. 
OwNERSHIP, 
firm property, 35. 
PAROL EvIDENCE, 
admissible to show liability, 61. 
PARTICULAR PARTNERSHIP, 
defined, 22. 
PARTIES, 
competent, 9. 
consent of, must be genuine, Io. 
dissolution by act of, 73, 74. 
in chancery suit, 57. 
PARTNER, 
active, 21. 
by conduct, or estoppel, 19, 22. 
continuing, 22. 
defined, 5. 
difference between, and employee, 15. 
difference between, and salesman, 15. 
dormant, 21. 
incoming, 22. 
liquidating, 85. 
nominal, 22. 
ostensible, 21. 
outgoing, 22. 
retiring, 22. 
SECTEE,, 21. 
silent, 21. 
surviving, 22. 
withdrawing, 22. 
PARTNERSHIP, 
a legal relation, 5. 
a personal relation, IT. 
as between the partners, 18. 
as to third persons, 18. 
at will, 23. 
by estoppel, 18. 
contract, elements of, 8. 
contracts of husband and wife, 10. 
defined, 5. 
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PARTNERSHIP—Continued. 
general, 22. 
limited, 24, 59. 
mining, 25. 
must be for profit, 13. 
non-trading, 23. 
particular, 22. 
special, 22. 
tradirig, 23. 
undisclosed, 40. 
universal, 22. 
PARTNER’S LIEN, 
defined, 51, 70. 
PAYMENT, 
authority to make, of firm debts, 80. 
authority to receive, of firm debts, 41, 42. 
by firm, of individual debts, 46. 
by partner of firm debts, 50. 
capital, illustrative case, 108. 
contribution for, by partner, 85. 
firm debts on dissolution, 88. 
individual debts in bankruptcy, 71. 
order of, on dissolution, 88, 89, 90. 
partnership debts in bankruptcy, 71. 
power of surviving partner to receive, 8o. 
receipt of, from continuing partners, 65. 
PERFORMANCE, 
partnership for, of certain work, 75. 
PERSONAL REPRESENTATIVE, 
articles of co-partnership, binding upon, 82. 
contribution by, 81. 
contribution by, illustrative case, 122. 
good faith toward, 81. 
have no right to interfere, 70. 
liability of, for misappropriation, 81. 
liability of, illustrative case, 120, 121. 
not acceptable to surviving partners, 76. 
not entitled to possession of firm property, 35. 
PERSONS, 
all interested, made parties in chancery, 57. 
third, claim against, may be assigned, 43. 
third, dealing with partnership, 40, 41, 47. 
third, entitled to notice of dissolution, 86. 
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PEACE, 

of business, mentioned in articles, 6. 
PLEDGE, 

authority to make, after dissolution, 80, 84. 
POSSESSION, 

partnership property, when sold, 37: 
Powers AFTER DISSOLUTION, 

collect and adjust claims, 8o. 

complete existing contracts, 80. 

create new obligation, 8o. 

execute leases, 80. 

liquidating partner, 85. 

make assignment, 80. 

mortgage or pledge property, 80. 

no implied, 84. 

receive payment, 80. 

sell property, 80. 

surviving partners, 80. 

to do all necessary acts, 80. 
Powers BEFoRE DISSOLUTION, 

acknowledge debt of firm, 42, 43. 

apparent, of partner, 39. 

assign rights of action, 42, 43. 

compromise firm claims, 41. 

corporate, limited, Io. 

employ agents, 42, 43. 

employ attorney, 42, 43. 

give receipts, 41. 

implied, 41. 

implied, illustrative case, 110, III. 

insure firm property, 42, 43. 

lease real estate, 42, 43. 

limitation of, 41, 58. 

make contracts, 42, 43. 

named in articles, 6. 

not implied, 43, 44 

of majority, 53. 

of members of joint stock companies, 23. 

of members of mining partnership, 25. 

of partner, 39, 40, 41, 42, 43, 44 

purchase, 42, 43. 

real or actual of partner, 39. 

receive payment of debts, 41. 


sell, 42, 43. 
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PRESUMPTION, 


as to division of losses, 33. 
as to sharing of profits and losses, 54. 
as to sharing of profits and losses, illustrative case, 117. 


PRIORITIES, 
as between firm creditors and individual creditors, 70, 81. 
as between firm creditors and individual creditors, illus- 
trative cases, 118, 119. 


PROFITS, 
accounting for, 52. 
accounting for, in separate venture, 50. 
accounting for, in separate venture, illustrative case, 114, 
11s, 
division of, after dissolution, 32, 88, 89, 90, 91. 
division of, after dissolution, illustrative case, 125. 
division of profits, fixed by articles, 7 
earned by survivor, 83. 
included in firm property, 34. 
partnership a combination for, 6. 
presumption as to equal division, 54. 
ratio of sharing, 54. 
ratio of sharing, illustrative case, 117. 
sharing, and losses, 17, 90 
sharing, and losses, illustrative case, 126. 
sharing an essential element of partnership, 12, 14. 
sharing, nothing said about losses, 14. 
sharing of, a necessary element, 7. 
sharing, only, 14. 
sharing, when combined with other elements, illustrative 
case, 103. 104. 


PROPERTY, 
application of firm, in bankruptcy, 71, 72. 
application of separate, in bankruptcy, 71, 72. 
assignment of, after dissolution, 85. 
authority to insure, 42. 
authority to sell, after dissolution, 80. 
capital considered a part of, 32. 
combination of, to form partnership, 5. 
conversion of, by one partner, 70. 
defined, 34. 
execution may be levied upon, of firm, 67, 68. 
execution may be levied upon, of individual, 67, 68. 


INDEX. 159 


PROPERTY—Continued. 
firm, right to apply to private uses, 51. 
judgment creditor may proceed against, of firm, 62. 
judgment creditor may proceed against, of partner, 62. 
personal, of firm, 34, 36. 
title to, illustrative cases, 109, I10. 
right of surviving partner, to use, 81. 
surviving partner entitled to control of, 79. 
transfer of, to one partner, 66. 
PUBLIC 
partner, defined, 21. 
policy, contract contrary to, IT. 
PUBLICATION, see also “Notice,” “Notice of Dissolution.” 
notice of dissolution by, 87. 
notice of withdrawal by, 66. 
of certificate in limited partnerships, 25. 
PURCHASE, 
authority to, 40, 42. 
authority to, given by articles, 58. 
by partner with individual funds, 55. 
firm real estate without notice, 37. 
partners’ interest at execution sale, 68. 
property for firm purposes, 34. 
PURPOSE, 
dissolution by accomplishment of, 74. 
partnership, must be lawful, 11. 
QUANTITY, 
dispute as to, illustrative case, 110, III. 
RAILROADS, 
agreement between, for sharing losses, not a partnership, 
1? 
RATIFICATION, 
after dissolution, 85. 
effect of, 9. 
may be oral, 44. 
of tortious act, effect of, 63. 
Ratio, see “Profits,” “Losses.” 
Rea Estate, 
authority to lease, 42. 
conversion of, in equity, 80, 81. 
deed to, 36. 
in one partner, 37. 
title to firm, 36. 
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Rea EstatE—Continued. 
title to firm, illustrative case, 109, 110. 
when part used for firm debts, 38. 
RECEIPT, 
authority to give, 4I. 
authority to give, illustrative case, I10, IIT. 
authority to give, after dissolution, 80, 84. 
authority to give, after dissolution, illustrative case, 122, 
123: 
RECEIVER, 
ground for appointment of, 79. 
occasionally appointed, 56. 
purpose of, 57. 
REGISTRATION, 
of certificate for limited partnership, 25. 
REIMBURSEMENT, see also “Contribution.” 
by firm to partner for expense, 51. 
by firm to partner for expense, illustrative case, 115, i16. 
by partner to firm on note, 46. 
lending partner entitled to, 33. 
losses, QI. 
losses, illustrative case, 126, 127. 
of partner by principal, 60. 
RELEASE, 
affecting one partner releases all, 62. 
authority to give, after dissolution, illustrative case, 122, 
123. 
under seal can be given, 44. 
RELIANCE, 
upon statements or acts, necessary in estoppel, 19, 20. 
REMAINING PARTNER, 
assumption of debts by, 66. 
liability of, 8. 
RENEWAL, 
negotiable papers after dissolution, 85. 
of partnership agreement, 74. 
REPRESENTATIVE, see “Personal Representative.” 
RESTRICTION, 
by agreement, 41, 58. 
of power by articles, 8. 
RETIRING PARTNER, 
defined, 22. 
dissolution by act of, 74. 
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RETIRING PARTNER—Continued. 
liability for firm debts, 59, 64, 65, 66. 
liability of, when notice of retirement not given, 67. 
notice of retirement by, 67. 

RIGHTs, 
after, 84. 
against third persons may be assigned, 43. 
application of assets to liabilities, 49. 
as to third persons, 58. 
authority to assign, 42. 
chancery determines, of parties, 57. 
conduct of a separate non-competing business, 49. 
enumerated, 48, 49, 50, 51. 
extra compensation, 52. 
extra compensation, illustrative case, 116, 117. 
inspection of books of account, 49. i. 
of each partner, mentioned in articles, 6. 
of members of mining partnership, 25. 
participation in management of business, 49. 
partner’s lien, 51, 70. 
purchaser for value, 37. 
surviving partners, 79. 

SALARY, see “Compensation.” 


SALE, 
authority to make, of firm property, 42. 
authority to make, of property after dissolution, 80, 84. 
interest of partner on execution, 68. 


ScoPE OF BUSINESS, 
powers within, 39, 40, 42, 43. 
power to confess judgment not within, 44. 
presumed to be known, 47. 
SEAL, 
no authority to bind firm by instrument under, 43. 
release under, authority to sign, 44. 
undisclosed principal not liable on contract under, 60, 61. 


SECRET PARTNER, 

defined, 21. 

liable for firm debts, 59. 
SELLING, 

an essential of trading firm, 40. 
SEPARATE DEBT, 

firm note given for, 45, 46. 
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SEPARATE PROPERTY, 
application of, in bankruptcy, 72. 
dispute between partners over, 56. 
distribution of, after conversion, 70. 
distribution of, of deceased partner, 81. 
execution levied on, 67. 
used by firm, 34. 


SERVANT, 
authority to employ, 42. 
liability for act of, 64. 


SERVICE, 
compensation of surviving partner for, 81. 
extra compensation for, 51. 


SETTLEMENT, 
after dissolution, 88. 
and accounting on dissolution, 79. 
authority of partner to make, 42. 
by surviving partners, 38. 
contract of, 55. 
disputes between partners, 89. 
in bankruptcy, 84. 
of partnership business, under Bankruptcy Law, 72. 
partnership accounts by statute, 82. 
realty considered personalty, 37. 


SETTLING PARTNER, see “Liquidating Partner.” 


SHARE, 
account to personal representatives for, of deceased part- 
mer, 35. 
contribution for, of losses, 81. 
deduction from, of partner, 92. 
effect of transfer of, of corporate stock, 28. 
in joint stock company transferable, 23. 
of heirs and widow in realty, 38. 


SHARING, 
losses only, 16. 
profits and losses, 17, 18, 54. 
profits and losses, illustrative case, 117. 
profits an essential element of partnership, 12. 
profits fixed liability, under old rule, 18. 
profits fixed liability, under old rule, illustrative case, 
104, 105. 
profits only, 14. 


INDEX. 163 


SHARING—Continued. 
profits, when combined with other elements, forms part- 
nership, 18. 
profits, when combined with other elements forms part- 
nership, illustrative case, 104. 


SICKNESS, see “Compensation.” 
SIGNATURE, 

of partners on firm note, 47. 
SILENT PARTNER, 

defined, 21. 
SKILL. 

agreement to give, to business, 52. 
SLANDER, 

liability of partners for, 62. 
SPECIAL PARTNERSHIP, 

defined, 22. 

dissolution of, 75. 
SPECULATION, 40. 

with firm funds, 49. 
STATUTE, 

corporations formed by, 27. 

disability of married women removed by, 9, 10. 

limited partnerships formed by, 24. 
STATUTE OF FRAUDS, 

applies to partnership contracts, 7. 
STATUTE OF LIMITATIONS, 

authority to revive debt, barred by, 85. 
STOCKHOLDER, 

liability of, 28. 
Supyect-MATTER, 

of partnership contract must be lawful, 6, 11. 
Sus-PARTNER, 

defined, 23. 
Sus-PARTNERSHIP, 

defined, 23. 
SUBROGATION, 

rights of firm creditors, 70. 
Successive “Firms,” see “Continuing Partner,” “Continuing 

after Term.” 

Surts, see “Actions.” 
SuRETY, 

retiring partner liable as, 66. 
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SURVIVING PARTNER, 
defined, 22. 
duties and liabilities enumerated, 81. 
duty to wind up affairs, 79, 80. 
duty to wind up affairs, illustrative case, 120. 
has no claim for extra compensation, 52. 
liability of, for use of firm name, 82. 
liability of, when business continued, 82. 
obligation, to continue business, 28. 
powers enumerated by statute, 82. 
powers of, after dissolution, 80. 
right to possession of property, 35, 37, 39- 


TENANTS IN COMMON, 
partners in firm real eState, 36. 


TERM, 
expiration of, 74. 
of partnership, 23. 
partnership for, not fixed, 74. 


TERMINATION, see ‘‘Dissolution.” 


TESTS OF PARTNERSHIP, 
considered,-137 Ed, 15, 10,1 A is. 
disagreement as to, 6. 


TIME, 
agreement to give, to business, 52. 
dissolution by lapse of, 74. 


THLE 
how to state, in suit against corporation, 27. 
how to state, in suit against partnership, 27. 
legal, to firm real estate, 36, 37, 80. 
legal, to firm real estate, illustrative case, 109, II0. 
personal property of firm, how held, 34, 36. 
to firm property, 34. 
to firm property, illustrative case, 109, I10. 
Tort, 
committed by employee, 64. 
committed by partner against co-partner, 56. 
committed by partner against third person, 64. 
defendants in, 63. 
liability for wilful, 63. 
liability in, 63. 
resulting from fraudulent act, 41. 
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TRADING PARTNERSHIP, 
defined, 23. 
distinguished from non-trading firm, 4o. 
examples, 41. 
rule as to signing negotiable paper, 45. 


Trust, 

partnership founded upon mutual, 48. 

resulting, 36, 37. 
Trust Funp, 

real estate considered, for creditors, 37, 81, 82. 
UBERRIMAE FIDEI, 48. 
UNDISCLOSED PARTNERSHIP, 60, OI. 
UNDUE INFLUENCE, 

effect of, on contract, II. 
UNIVERSAL PARTNERSHIP, 

defined, 22. 
USAGE, 

authority created by, 41, 46. 

created by successive acts, 8. 
Use, ; 

of property, when contributed, 34. 
VALUE, 

one acquiring note for, 40. 
VOIDABLE CONTRACT, 

caused by duress, I1. 

caused by fraud, Io. 

caused by undue influence, II. 

of drunkard, 9. 

of infant, 9. 

of insane person, 9. 
Vorb AGREEMENT, 

of married women, 9. 


WAIVER, 

effected by subsequent agreement, 8. 
War, 

ground for dissolution, 75, 76. 
WARRANT, 

of attorney to confess judgment, 44. 
WARRANTY, 


implied, as to authority, 41. 
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Wipow, 

rights of, equitable conversion, 37. 

share of, when personalty insufficient, 38. 

share of, when personalty sufficient, 38. 
WILL, 

devise, by, 35. 

no provision in, for continuance, 82. 
WINDING Up, see “Dissolution,” “Surviving Partner.” 
WITHDRAWING PARTNER, 

defined, 22. 

dissolution by act of, 74. 

notice by, 65. 
WRIT, see “Execution.” 


WRITTEN CONTRACT, 
necessary to comply with Statute of Frauds, 2. 
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